IN THE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
Roanoke Division

WESLEY C. SMITH
Plaintiff
V. Case No: 7:07-CVv-00117

CHERI SMITH, et als
Defendants
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#6- REPLY TO ISSUESADDRESSED AT HEARING

A pdf copy of thisdoaument is available at: http://www.liamsdad.org/court/civilrights

TheFirst Amendment is often inconvenient. But that is beside the point. Inconvenience does not
absolve the govanment of its obligation to tolerate speech. - Jugice Anthony Kennedy

INTRODUCTION

1. ThePFaintiff, Wedey C. Smith isfiling thisreply to theissues addressed in the hearing onthe
motionsto dismiss heard May 15, 2007.

PROCEDURAL HISTORY

2.  Chei Smithfiled for aPPO on false groundsin Sept 2002.1t was dismissed in Oct 2002in
JD&R and expungel in 2003by the Circuit Court.

3. Shethen filed for and was awarded temp cugody in Oct 2002.ThePlaintiff got significant
visitation and even gotthe court to order our handicapped son removed from professiond day care
and placed back in my care for daycare ontop of visitation. The Plaintiff even gat back joint legd
cugody. The paties were still living togeher.

4.  InJune2003Cheri Smith moved out of thehome and filed for Divorce two weeks | ater

5. Thenext month the ID&R courtt issued itsfind order granting the mother sole cusody with
significant visitation for thefather. Since the order did not address the mothe's Qunantrollable

rageOthefather appealed to the Circuit Court hoping it would take some action to protect our son.



6. Thecugody appesl was chancery No 53810and was scheduled for a hearingon Sep 11"
2003.0n Sept 10" the very day before, JudgePotter hed a hearing onthe mother® motion, in the
divorce case Chancery 53360(not the cugody appeal), aboutselling thehous. In asurprise to
everyonethere he said hewould not hold the hearing in the cusody appeal case but would simply
award cugody at tha hearing. His surprise ruling deprived both parties of the ability to present
evidence or call witnesses.

7. No order was ever entered merging thetwo cases.

8. Thesurpriserulinginthewrongcase raises may jurisdictionissues. Since cugody had been
ruled on by JD&R, adivorce case in Circuit Court did not have jurisdiction to award cugody.
Since it was never merged with the cusody appedl, it didn®aquire jurisdiction by that approach.
Given the hearing was conduded withoutnotice that is a Due Process violation tha would deny it
jurisdiction. But to make thingsworse, Mr. Smith was the Defendant in the Divorce Case and
Cheri Smith never served him with process, thusdepriving the court of subject matter jurisdiction
to hear thedivorce case.

9. Sothanksto JudgePotter Gaving timeOby notallowing usto come back for the scheduled
cugody hearing in the other case. We endad up with a divorce case tha had no subject matter
jurisdiction, making rulingson cugody that it had no authority to do even it it had subject matter
jurisdiction over divorce, and no hearingsor orders taking place in the cusody appeal which
would have had jurisdiction.

10. In Aug2004JudgeFarrishdd and ex parte hearing restricting thefathers first amendment
rights, theorde was entered in Sept 2004 Thefather did not comply with all the first amendment
restrictionsand the mother asked the court to enforce it.

11. Theorde regtricting First Amendment rights was never appealed, butif it had it would have

been rgected as notbeing afind appedable order jug asthevisitation appeal was.



12. InDec 2005L oretta Vardy filed afalse motion to sugpend visitation oneweek after the
mother wrote our son would be GrushedGif thefather missed just onevisitation period.

13. OnJan 3 2006JudgeAlstonin ahearing he described as Gex parteOsuspended visitation
untl aJan 18" hearing at which he knew the GAL would not be able to attend and that he did not
hear himself. He made no finding of harm or danger to our son.

14. JudgeMillette handled the hearing on Jan 18" and refused to let the father present evidence
of thefa se statements in the motion. JudgeMillette stated that hewas notgang to let me accuse
an officer of the court of lying, and threatened me with jail for attempting to present evidence tha
Loretta Vardy had in fact lied to the court. JudgeMillette refused to review the merits of the
motion but simply stated that JudgeAlston had already ruled onthat (then what in theworld was
this hearing for?). JudgeMillette entered an order that he had already typed up stating visitation
was to be sugpendal. He made no finding of harm or dange to our son.

15. | filed amotionto reconsde and JudgeAlston denied it stating there was no excuse for not
presenting my case to JudgeMillette. Appaently JudgeAlston doesn®consder threat of jail an
excuse.

16. Vidtationwas sugpended with the court refusng my motionsto reindate visitation. Judge
Potter even denied to reindate visitation.

17. Duringthetime visitation was sugpendead my son became depressed, the mother took him to
apsychologist and he was diagnosed with depression. Proving correct her statement that hewould
becrushed.

18. | wastill alowed weekly phonecallsto my son.

19. | triedto appedl the orders sugpending visitation but the appedls court refused, as they were

notfind orders.



20. 17 monthsafter visitation was suspended JudgePotter hdd thefind divorcetria in May
2006.My son attended the hearing at awitness. My soningsted on being allowed to see me and
give me ahug | was allowed to have lunch with him duringa break in thetrial andto keep him
ovenight between thetwo days of trial, withoutany court order being entered.

21. Vigtationwasresumed in the Find Divorce Decree

22. TheFind Divorce Decree was appealed and was dismissed dueto arule violation; amotion
to reconsder had been filed butnotruled on yet.

23. In April 2007thecourt granted my motionto increase visitation with no objection from
either themothe or the GAL.

TO GET ATTENTION OR WIN

24. | madethe statement that | was nottoo optimistic of winning the case - especially damages
againg thejudges. The Defendant® have attempted to twist this into saying 1®n trying to make a
political statement or get attentioningead of having avalid case. Tha postionis utterly false.
25. [No offense intended to JudgeConrad, | know amog nothing abouthim and was favorably
impressed with him at the hearing, asking intelligent questionsputting him well abovethetypical
Virginiajudgg however | am smart enoughto recognize that with ajudgejudging other judges,
it@ not an entirely fair process and that typically the courts have refused to hold judges
accountable even if they legdly should have been. [Kind of like trying to convince meto use
Microsoft Windows ingead of Mac OS X, you can make avalid argument, but the oddsof getting
me to swap is pretty much the same as getting afedera court to hold state judges accountable for
damages];

26. |dedly someonewho was notajudge notan attorney, and nota member of any bar
assodation, would hear this case, asthere will be unavoidable bias. With that type of connection

in any other situation a judgeshould recuse himself, however thisis an issuetha appliesto ALL



judges so tha would beno hdp at al, and we have no aternae way to resolve the case so we
mug go ahead in spite of unavoidable professiond bias.

27. My recognizing tha problem in no way meanstha | do not have valid claims agang the
judges, induding for damages. | indeed think | have such a case and think theall therelief |
requested should be granted. However as| am well aware of by now O$ould be grantedOis an
entirely different concept from Owll be grantedQ

28. | don®spend endless hours reading legd bookslooking for case citationsto jus make a
political statement butrather 1®n looking to see if | have avalid case, then findingthat | do, |Qe
putit into court to seeif the court agrees with me. Far from jug making a political statement, |
fully expect to review thereasonsfor any adverse ruling and for any reasoning that doesn®make
senseto mel plan to appedl.

29. 1@ repest my statement again tha the abovecomments imply no disrespect of Judge
Conrad. So far the only thingsl know abouthim are good,and | was both surprised and pleased to
see him ask questionstha showed an interest in the case. Still having ajudgerule onjudgesis
very much like having afootbdl fan play referee for his favorite team. He may try to beimpartial
but that@ very difficult to achieve on an issuetha affects uspersondly. 1@®n sure | would also
have a difficult time beingimpartia if the situaionwas reversed and | gotto pass judgment on
state judges.

30. Itistruehowever my main motivation for thelawsuit is notan attempt to get rich quick.
While | think | have avalid case for damages, and conddering the harm inflicted that they shoud
belarge my greatest interest in this case isto attempt to try and push the Virginia court system to
start paying more attention to the conditution so other parents and children don®have to endure
the orded that these Judges put my son and myself through.It has truly been Qrud and unusid O

punishment tha no parent or child should have to endure, noteven less than pefect paents.



JURISCICTION

31. Mr. Ingold and Mr. Tatel objected to Jurisdiction on variousgrounds indudingif the
Western Digtrict was prope, Younge Dodrine, Rooker-Feldman doctring, etc.

32. Younge and Rooke-Feldman are notlack of jurisdiction but are more accurately described
as abgention - tha isarefusal to exercise jurisdiction.

Of jurisdiction does not exist, onenever reaches the question of whether to abstain. U.S. v. Will,
449U.S. 200, 216 101, S. Ct. 471, 66 L.Ed. 2d 392, 406(1980)

Abgentionis geneaaly notfavored in actionsbrought unde this 42 uscs 1983Bergman v stein
(1975,SD NY) 404 F Supp287

Thereislimited exceptionto dodrine of abgentionwhere chdlengeis madeto local law on
groundthat it impinges onfundamental civil liberties protected by Fourteenth Amendment.
Embassy Pictures Corp. V Hudon (1964 WD Tenn) 226 F Supp421

Abgentionisavailablein civil cases only where stat's proceedingsimplicate overiding state
interests and provide adequate opportunity to raise constitutional challenges; interest of state
in administering its lease laws withoutfedera interference is not of sufficient magnitudeto
persuade court to invokeabgention. Stewart v Hunt (1984,ED NC) 598F Supp 1342

Abgentionisrarely propa when fundamental constitutiond rights, particularly First Amendment
rights, are involved. Fernwood Books& Video, Inc. v Jackson (1984,SD Miss) 601 F Supp 1093

Comity did notrequire federal District Court to abstain from entertaining action broughtunde 42
uscs 1983by civil rights groupsand others for purpose of enjoining enforcement of state court
order enjoining boytt and awarding damages againg civil rights groups Henry v First Nat. Bank
(1979,CA5 Miss) 595F2d 291, 100S Ct 1020

In civil rights action unde 42 uscs 198328 uscs 2283 does not bar federal injundion agang
enforcement of state court judgment. Gresham Park Community Organizationv Howell (1981,
CA5 Ga) 652F2d 1227

33. Thiscour nat only hasjurisdiction but has an obligaion to exercise tha jurisdiction:

Existence of jurisdiction implied duty to exercise it, and that its exercise mightbe oneousdid not
militate agang tha implication Second Employers Liability cases (1912)223US 1, 56 L Ed 327,
32SCt 169

Where jurisdiction of court isinvoked ongroundswhich, if true spdl outexistence of federa
jurisdiction, cause mug be entertained for purpo< of fully determining merits eithe by way of
motion or, by trial. Dry Creek Lodge Inc. v United States (1975,CA10Wyo0) 515F2d 926,20 FR
Serv 2d 940



It is mog truethat this Court will nottake jurisdictionif it should nat: butit isequdly true that it
must take jurisdiction if it should. Thejudiciary cannot, as the legidature may, avoid a measure
because it approaches the confines of the congitution. We cannotpassit by because it is doubful.
With whatever doubs, with whaever difficulties, a case may beattended, we mug decideit, if it
be broughtbefore us We haveno moreright to decline the exer cise of jurisdiction which is
given, than to usurp that which is not given. The oneor the other would betreason to the
conditution. Questionsmay occur which we would gladly avoid; but we cannotavoid them. Al
we can dois, to exercise our best judgnent, and conscientioudy to perform our duty. In doing this,
on the present occasion, we find this tribund invested with appdlate jurisdictionin all cases
arising unde the conditution and laws of the United States. We find no exceptionto this grant,
and we cannotinsert one Cohenv. Virginia, 19 U.S. 264, 404(1821)

JURISCICTION - Western District

34. Thisissuewas merely mentioned and nat really argued by the Defendant@. As stated in the
complaint O/enueis prope in the Western District of Virginia pursuant to 28 U.S.C. 1391(b),
because the Plaintiff@ rights were violated in this district and at |east onedefendant resides in this
district.0

35. Thisisoneof thefew issuestha Mr. Smith did get a (free) legd opinion onand wastold by
an attorney tha he should file in the western district because that is where his rights were violated.
Y es much of the pgperwork tha caused the deprivation of rights took place in the eastern district,
the pgperwork isn®the problem butrather that Mr. Smith was prevented from exercising his
conditutiond rightsin thewestern district.

36. 28U.S.C. 1391(b) states QA civil action wherein jurisdiction is notfoundel solely on
diversity of citizenship may, except as otherwise provided by law, be broughtonly in (1) ajudicia
district where any defendant resides, if all defendants residein the same State, OGiven that
Defendant Chitwoodresides in the western district then that is sufficient to make jurisdictionin
thewestern digtrict of Virginia prope.

37. It should beaso nated tha the actionstaken by Defendant Chitwood also took place in the

Western District. He is guilty of the same type of Due Process violationsas the other QudgesO



althoughin aless hodile manne (gotto give him credit for tha). On Feb 22,2007Mr. Chitwood
stated tha hewas going to uphold the order to withhold withoutmaking aruling as to if the circuit
court order it was vaid or not Whether or notthecircuit court order isvalid or void determines if
Mr. Chitwood had any jurisdiction or nat. Tha is not a step he can skip. Enforcingavoid order is
illegd andis acause of action againg Mr. Chitwood.

Where evidence soughtto be submitted at trial concernsvery process by which administrative
boad rendeed its findingsand decision, refusal to consde such evidence by trial court uppon
review of tha decision congitutes denial of dueprocess. Mediate v Indiangpolis (1980,Ind App)
407NE2d 1194

38. ThePlaintiff could have chosen either the Eastern or Western Districts, but given he can®
hire an attorney to represent him, clearly the Western District isthe mog convenient for him as he
will have to persondly attend court. Given the other parties are represented by attorney@ the

choice of digtrict will havelittle impact on them.

JURISCICTION - Diversity / Federal Question- 28U.S.C. #1331

39. Theissuewasraised tha there is nodiversity of citizenship in this case. Tha does not affect
jurisdiction as the complaint stated Orhe jurisdiction of this Court, therefore, isinvoked unde 28
U.S.C. @ 1331Qvhich states Orhe district courts shdl have origind jurisdiction of al civil actions
arising unde the Conditution, laws, or treaties of the United StatesO

Diverse citizenship was not essential to exercise of federal question jurisdiction. Amesv Kansas
(1884)111US 449 28L Ed 482,4 SCt 437

Where cause of actionis asserted unde 42 USCS 1983neither diversity of citizenship nor
amount in controversy is prerequisite to jurisdiction of federa distric court. Bottonev Linddey
(1948,CA10 Colo) 170F2d 705; Campise v Hamilton (1974SD Tex) 382F Supp 172

... Digtrict Court does have jurisdiction unde 28 USCS 1331to review due process claims and
claims of noncompliance with statutory directives or applicable regulations Virginiaex rel.
Commissione, Virginia Dept. Of Highways & Trang. v Marshdl (1979 CA4 Va) 599 F2d 588.
40. Thiscaseisacivil actionarisingunde the Conditution and laws of the United States thus

diversity isnotrequired. Theissuesraised are civil rights violations dueprocess violations



freedom of speech violations conditutiond paental rights, and even themother welfare/Ghild
supportOissueis based on Federal laws - Title 42 subchapter |V part D.

In federal question cases unde 28 USCS 1331where complaint is so drawn as to seek recovery
directly unde Conditution or laws of United States, federal court mug entertain suit, except
where federa question clearly appears to beimmaterial and made solely for pumpose of obtaining
juridiction, or where such claim iswholly insubdantial and frivolus Southpak Squae, Ltd. v
Jackson (1977,Ca4 Miss) 565 F2d 338 reh den (CA5 Miss).... cert den

Complaint may allegeviolationsof rights arising unde federal law sufficient for court to assume
juridiction, butat the same time fail to state a cognizable claim; if thisis case, court shall take
jurisdiction to decide merits so longasissues are not frivolouson face. Chesepeake Bay Village
Inc. v Codle (1980,DC Md) 502F Supp213

Jurisdiction of Federal court to entertain action as onearising unde congitution and laws of
united states is not defeated by possibility that complaint may fail to state cause of action onwhich
relief may begranted Bell v Hood (1946)327US678,90L Ed 939 66 SCt 773,13 ALR2d 383
41. Clearly thisisacase involving a Fedea Question.

JURISCICTION - 28U.S.C. © 1343

42. Mr. Smith also invoked jurisdiction via28 U.S.C. @ 1343. The Defendant@ have largdy
ignored thisissue They only argued insufficient factsto prove a conspiracy, which even if true would
not prevent jurisdiction.

43. TheDefendant@totaly ignored the other provisionsof 28 U.S.C. & 1343, While Mr. Smith did
dlegeacongiracy by theDefendant@hedid not limit hisclaim of jurisdictionvia28 U.S.C. &
1343(1). Mr. Smith has dleged conduct tha aso qudifiesfor jurisdiction via28 U.S.C. & 1343(2)
and 28 U.S.C. o 1343(3).

a 1343.Civil rights and elective franchise

a) Thedigtrict courts shdl have origind jurisdiction of any civil action authorized by law to be
commenced by any person:

(1) To recover damages for injury to his person or property, or because of the deprivation of any
right or privilege of a citizen of the United States, by any act donein furtherance of any
congiracy mentioned in section 19850f Title 42,

(2) To recover damages from any person whofailsto prevent or to aid in preventing any
wrongsmentioned in section 19850f Title 42 which he had knowledgewere aboutto occur and
power to prevent;

(3) To redress the deprivation, unde color of any State law, statute, ordinance, regulation, custom
or usage of any right, privilegeor immunity secured by the Conditution of the United States or



by any Act of Congress providing for equd rights of citizensor of al personswithin the
juridiction of the United States;

44. Notetha © 13432) does notrequire active participation in acongiracy bu rather only
failure to prevent or aid in preventing the deprivation.

45. =©1343Q) doesn®even mention acongiracy or the congiracy statute. It sets a much lower
threshold. A deprivation to have occurred and even alows the cause to be simply state law or
QugomQ Certainly it iscugomin Virginiato deprive fathers of their conditutiond rights.
According to a study conduded by the Joint L egidative Audit And Review Commission Of The

Virginia Geneaa Assembly Interim Report: Child Suppot Enforcement

(http://jlarc.state.va.ugRepontsRpt248 pdf ) 96%of cugodia parentsin Virginiaare femalevs.
4% for male, indicating severe gende bias and unegqud protection in the state courts.

46. Clearly, evenif thePlaintiff ultimately failsto prove a congiracy = 13434till provides
jurisdiction to hear the case.

JURISCICTION - Exhaustion / State Court

47. TheDefendant® claim that | must GexhaugOstate judicial remedies prior to going to federal
court. Tha isagang case law, even specifically for asimilar case:

Fathe's 42 uscs 1983lawsuit alleging tha county sheriff deputies committed congitutiond torts
by wrongfully depriving him of cugody of his minor child is not subject to dismissal on ground
tha plaintiff has variousremedies open unde state and uniform cugody law, since plaintiff is
relying onliberty interest to cugody of his child, and not merely arguing tha certain procedural
protectionswere not afforded him, or tha de was deprived of "propety” interest. Elam v
Montgomery County (1983 SD ohio) 573F Supp797

if remedy is available unde civil rights act (42 uscs 1983)plaintiff need nat first seek redressin
state forum. Preiser v Rodriguez (1973)411US 475,93 S Ct 1827

Civil rightsactionin federa court unde 42 uscs 1983is free of requirement that state judicial or
administrative remedies mug first be exhauged. Ellisv Dyson (1975)421US 426 95S Ct 1691

Assertionin federa coutt of federal claim unde civil rights act (42 uscs 1983) givingright of

action agang person who, unde color of state law, cugom, or usage, subjects another to
deprivation of any rights, privileges, or immunities secured by federal conditution, need not await

1C



attempt to vindicate same claim in state court. McNeese v Board of Education (1963 373US 668
83SCt 1433

individuds seeking relief unde civil rights act (42 uscs 1983)need not present ther federal
conditutiond claimsin state court before coming to federal forum. Zablocki v Redhadl (1978)434
US374,98SCt 673

Claimant unde 42 uscs 1983does not have to exhaud state judicial remedies before pursing his
federal cause of action. Scott v Vandiver (1973 CA4 SC) 476F2d 238; Conove v Montemuro
(1972,CA3 Pa) 477F2d 1073

48. Theeisnopracical state remedy. Asthemog egregiousdeprivationswere caused by
rrdersOin the state court tha are no longer in force therefore not appealable. The Januay 2--5
orders sugpending visitation, and the Sept 2004 order restricting free speech, were al
OnterlocutoryO(temporary) orders and thusthe Virginia Court Of Appeals claimed it didn®have
jurisdictionto hear the appedl. Not only were those three orders temporary but also they have been
replaced with afind xrderO(Find Divorce Decree) and nolonge consdered to bein effect.

49. Theonly paential remedy in state court would beto file acivil rights case in state court.
Sure | could file and ask JudgePotter to rule himsalf guilty butwha are the oddsof tha
happening?Even if herecuses himself and has afriend/coworker, whois guilty of the committing
the same crimes (to other victims), handle the case, the oddsof afair hearingis still incredibly
low.

This legidative history makes evident tha Congress clearly conceived that it was ateringthe
relationship between the States and the Nation with respect to the protection of federally created
rights; it wasconcerned that stateinstrumentalities could not protect those rights; it realized
tha state officers might, in fact, be antipathetic to the vindication of thoserights; and it
bdieved tha these failingsextended to the state courts. MITCHUM v. FOSTER, 407U.S. 225
(1972)

50. Thedtatejudicial system is corruptand gende biased. Any action in state court is nothing
less than asking the guilty to pass judgnent onthemselves and their cohotts. The situaionin

Virginia@ courts bears a striking similarity as to the condition of southern courts that necessitated

passing Civil Rightslegidationin thefirst place.
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Ot is clear fromthelegidative debaes surrounding passage of 1983'spredecessor that the Act was
intended to enforce the provisionsof the Fourteenth Amendment "againg State action, . . . whether
tha action be executive, legidative, or judicial." Ex parte Virginia, 100U.S. 339,346 (emphasis
supplied). Proponents of thelegidation noted that state courts were being used to harass and
injureindividuals, either because the state courts were powerless to stop deprivationsor werein
league with those who wer e bent upon abrogation of federally protected rights.

As Representative Lowe stated, the " records of the [state] tribunals are searched in vain for
evidence of effective redress[of federally secured rights] . . .. Thecase hasarisen . . . when the
Federal Government mug resort to its own agendes to carry its own authority into execution.
Hence this bill throws open the doors of the United States courtsto those whose rights under
the Constitution are denied or impaired.” Cong.Globe 42dCong, 14 Sess., 374376(1871)
This view was echoad by Senaor Osbom: "If the State courts had proven themselves
competent to suppressthelocal disorders, [407U.S. 225,241] or to maintain law and order,
we should not have been called uponto legidate . . . . We aredriven by existing factsto provide
for the several statesin the South what they have been unableto fully provide for
themselves; i. e., thefull and complete administration of justicein the courts. And thecourts
with reference to which we legidate mug bethe United States courts.” 1d., at 653 And
Representative Perry conduded: "Sheriffs, having eyesto see, see not, judges, having ears to hear,
hear not, witnesses conceal thetruth or falsify it; grand and pdit juries act asif they mightbe
accomplices.. . .. [A]ll theappaatusand machinery of civil govanment, al the processes of
judice, skulk away asif govenment and judice were crimes and feared detection. Among the
mog dangerousthingsan injured party can doisto appeal tojustice." Id., at App.78.310
MITCHUM v. FOSTER, 407U.S. 225(1972)

51. Asnoted aboveby theU.S. Supreme Court the pupos of the Civil Rights Act was to
provide a federal remedy to enforce civil rights when states induding state courts were unwilling
or unable to do so. In light of the purpose of the Act the Defendant@ argument about relying ona
mythical state court remedy is absurd - nothing more than Q_et them eat cakeQin legdeaze.

52. Courts have consstently ruled that exhaudionis not required:

Barring only exceptiond circumstances or explicitly statutory requirements, resort to federal court
could be had without first exhausting judicial remedies of state courts. Lanev Wilson (1939)
307US 268 83L Ed1281,59S Ct 872

Since federal remedy unde Civil Rights Act is supplementary to any remedy tha may exist unde
state law, it isnot necessary to seek state remedy before invoking federal one. Carr v
Thompson (1974 WD NY) 384F Supp544.

Litigant who has propely invoked jurisdiction of federal district court cannot be compelled to

accept instead a state court's deter mination of his claims; this would be contrary to prindple
tha when federa court is propely appedled to in a case over which it has by law jurisdiction, it is

12



duty of court to take such jurisdiction. England v Loudana State Bd. Of Medical Examiners
(1964)375US 411, 11L Ed2d 440 84S Ct 461....

Person asserting cause of action based on violation of rights secured by Conditution of United
States need not resort to state forum, since 28 USCS 1331provides federal court jurisdiction.
Holladay v Roberts (1977, ND Miss) 425F Supp61

Relief unde 42 USCS 1983may not be defeated because relief was not first soughtunde a state
law which provided aremedy. It has been hdd tha it isno answer tha the state has alaw which if
enforced would giverelief. Thefederal remedy is supplementary to the state remedy, and thelatter
need not befirst soughtand refused before thefederal remedy isinvaved. McNeese v Board of
Education,373US 668 10L Ed 2d 622 83 S Ct 1433... Monroev Pape

JURISCICTION - Younger

53. TheDefendant@ have asked the court to abgtain from exercising itsjurisdiction based on the
Younge dodrine(Younge v. Harris). Appaently the point of theYounge Doctrineisto keep
Fedea Courts from interfering with ongoing state court trials.

Y ounge abgention dodrine does not apply to 42 uscs 1983action broughtto restrain state
judiciary from conduding private tort litigaionin away that allegedly threatensto violate
plaintiff's conditutiond rights. Miofsky v Supeior Court of Caifornia (1983 CA9 Cal) 703F2d
332

54. Younge does not apply to themajor violationsof free speech and sugpended visitation were
caused by QemporaryOcourt orders that are no longer in force an not appealable. Thusby no
stretch of imagination could this Federal case be consdered interference with them.

Courts have also hdd that, since avoid order isnot afinal order, butisin effect no order
at al, it cannot even be appealed. Courts have hdd that avoid decisionisnotin essence a
decision at al, and never becomes find. Congstent with this holding,in 1991 theU.S.
Supreme Court stated that, CBince such jurisdictional defect deprives notonly theinitial
court but also theappdlate court of its power ove the case or controversy, to pemit the
appdlate court to ignorit. E[ Would bean] unlawful action by the appdlate court itself.O
Freytag v. Commissione, 501U.S. 868(1991); Miller, supra. Following thesame
princple, it would be an unlawful actionfor a court to rely onan order issued by ajudge
who did not have subject-matter jurisdiction and therefore the order heissued was Void ab
initio.

13



55. Younge aso does not apply because all the claimed rdersOinduding the Find Divorce
Decree arein fact null & void and unenforceable. If Mr. Smith is correct then there are noordears

to interfere with and no ongong case to interfere with. See Catzv. Chalker 142 F.3d 279

56. The Defendant( want to apply Younger in aMotion to Dismiss but thet is putting the cart
before thehorse. The Plaintiff has made the claim that thecircuit court NEVER had jurisdiction (and
would have log jurisdiction dueto misconduc), which would mean no court orders and no court case
to apply Younge to. Before Younge could be applied this court would need to hear evidence and
rule onthe merits of the argument that there was alack of jurisdiction that caused the ordersto be null
and void.

57. Evenif theordears were deemed notto bevoid. Younge would still not prevent this court
fromissuing injundionsand declaratory relief. The Defendant has argued that 28 U.S.C. 2283
prevents this court fromissuing an injundionrelated to a state court case but that incorrect
because it containsan exception, "except as expressy authorized by Act of Congress.”, and the
U.S. Supreme Court hasruled tha 42 U.S.C. 1983is an express authorization by Congress to issue
an injundion:

Title 42 U.S.C. 1983 which authorizes a suit in equity to redress the deprivation unde color of
state law "of any rights, privileges, or immunities secured by the Conditution. . .," iswithin that
exception of thefederal anti-injundion statute, 28 U.S.C. 2283, tha providestha afedera coutt
may not enjoin state court proceedings"except as expressy authorized by Act of Congress.”
MITCHUM v. FOSTER, 407U.S. 225(1972)

On Younge, this Court emphaically reaffirmed "thefundamental policy againg federal
interference with state crimind prosecutions” E however, the Court clearly left roomfor federal
injundive interventionin a pending state court prosecution in certain exceptiond circumstances -
where irreparable injury is "both great and immediate,” 401U.S,, at 46, where thestate law is
"*flagrantly and patently violative of express conditutiond prohibitions™ 401U.S,, at 53, or
where there is ashowing of "bad faith, harassment, or . . . other unusid circumstances tha would
cal for equitablerelief." 401U.S,, at 540 MITCHUM v. FOSTER, 407U.S. 225(1972)

58. TheDefendant@ here did act in bad faith, the state law is blatantly unconditutiond and the

miscondud by the Defendants is causng great irreparable injury to both Mr. Smith and his
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handicappead son. Parental rights are covered by the liberty interests of the First Amendment and
deprivationsof tha conditute irreparable injury. ThusY ounge is no bar to an injundionto stop
further injury to both the parent/child relationship or Mr. Smithsrightto Freedom Of Speech:

"Loss of First Amendment Freedons, for even minimal periods of time, unquestionably
conditutesirreparable injury. - Elrodv. Burns 427U.S. 347;6 S. Ct. 2673;49L. Ed. 2d (1979

Therights of parentsto the care, cugody and nurture of their children is of such character that it
cannotbe denied withoutviolating those fundamental prindples of liberty and jugtice which lie at
thebase of al our civil and political inditutions and such rightis afundanental right protected by
this amendment (First) and Amendments 5, 9, and 14. Doev. Irwin, 441F Supp1247;U.S. D.C.
of Michigan, (1985)

A paent'srightto thecompanionghip, care, cusody and management of his or her childrenisan
interest "far more precious' than any propety right. May v. Andeson, 345US 528 533;73SCt
840,843 (1952.

The Qibety interest at issuein this caseN theinterest of parents in the care, custody, and control
of ther childrenN is perhagpstheoldest of thefundamental liberty interests recognized by this
Count.OTroxd v. Granville, 530U.S. 57,65 (2000

59. Also Younge does not apply given tha there are no vital state interests at stake, the
Defendant® has not specified any important state interests, and the proceedingshave ended.
Thoughwe have extended Y ounge abgention to thecivil context, we have never applied the
notionsof comity so critical to Younge's "Our Federalism” when no state proceeding was
pending nor any assertion of important state interests made. Ankenbrandtv. Richards (91-
367), 504U.S. 689(1992

JURISCICTION - Rooker-Feldman

60. TheDefendant@ have also asked the court to abgtain from exercising jurisdiction based on
the Rooke-Feldman Dodrine

61. AsMr. Smithisnotasking this court to review or modify any court ruling, Rooke-Feldman
has no application to this case. The closest the Plaintiff comes to approaching review of a court
order is hisrequest to recognize an order as null and void. ThePlaintiff is only asking for the court
to state recognition that the order is already null and void. The Plaintiff is notasking the court to

vacate or void it, or to make any changeat al in the status of the order, but rather to smply
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declare what the status of the order is. Thecourt mus declare the status of the rderObefore it
could apply Rooke-Feldman, as if the Plaintiff is correct there isno orde to apply Rooker-
Feldman to.

62. Or another way to look at it, the Plaintiff is asking the court to determinewhich court order
isvalid. Both the JD&R courts issued cugody orders granting the mother sole cugody. The
Plaintiff is asking the court which of thetwo is enforceable because the state courts, induding
court of appeals have refused to answer tha question. If the Circuit Court order is already void
then the JD&R order isthe current valid cugody order. If the Circuit Court order is not already
void then it isthe current valid cugody order. | am asking no more than thecourt rule onthe
merits of jurisdiction to decide between the two.

63. Or to putit yet another way the Plaintiff has requested the court to rule if there isacourt
order from the Prince William County Circuit Court. If thereis nat any order obvioudy Rooker-
Feldmand can®apply to this case. If the rderGisvoid, it@ the same, asit never existed, if it
never existed, it certainly can®bethe cause to abgtain from exercising jurisdiction.

Since a void order hasno legal force or effect there can be notime limit within which to
chdlengethe order or judgment. Further since the order has nolegd force or effect, it can be
repeatedly chdlenged, since no judgehas the lawful authority to make avoid order valid. Batesv.
Boad of Education, Allendde Community Consolidated School District No. 17, 136111.2d 260,
267 (1990)(a court "cannotconfer jurisdiction where noneexisted and cannotmake a void
proceeding valid."); People ex rel. Gowdy v. Baltimore & Ohio R.R. Co., 385l1l. 86, 92, 52
N.E.2d 255(1943)

The Supreme Court has also noted tha [t]he distinction between an action of the court tha is void
ab initio rather than merely voidable is tha the former involves the undelying authority of a court
to act on amatter whereas thelatter involves actionstaken by a court which arein error. An order
isvoid ab initio if entered by a coutt in the absence of jurisdiction of the subject matter or over the
paties, if the character of theorder is such tha thecourt had no power to rende it, or if themode
of procedure used by the court was onethat the court could "notlawfully adopt" Thelack of
jurisdictionto enter an order unde any of these circumstances rendeasthe order a complete
nullity and it may be " impeached directly or collaterally by all persons, anywhere, at any

time, or in any manner." Singhv. Moongy, 261Va. 48,51-52, 541 S.E.2d 549,551(2001)
(citationsomitted) (emphasis added).
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We have hdd tha thejudgnents purporting to wipe out and destroy the contingent remaindea's
were absolutely void, showing on theface of therecord (thefacts stated in the pleadingsand
foundin the decree) that the court had no authority, power or jurisdiction to rende such judgmnents
because the facts stated condusvely showed tha the plaintiffs therein had no cause of actionfor
such judgrents and had noright thereto whatever. Therefore these judgments could not bind
anyoneor protect anyone Thisis entirely different from cancellation or recision for fraud or
failure to comply with procedural requirements which would only make ajudgment voidable. A
judgment void ontheface of therecord "may beentirely disregarded or declared inopeative by
any tribund in which effect is soughtto begiventoit. * * * It hasno legal or binding force or
efficacy for any purpose or at any place. * * * It may be attacked by a person adver sely
affected by it, in any proceeding, direct or collateral and at any time. * * * stuationisthe
same asit would beif there were no judgment.” (30A Am.Jur. 198, Sec. 45, aso p. 780, Sec.
863;49C.JS. 794,Sec. 401; American Law Ingitute Restatement of judgments, Sec. 11; Noyesv.
Stewart, 361Mo. 475 235SW.2d 333 Davisonv. Arne 348Mo. 790, 155S.W.2d 155;Rhodus
v. Geatley, 347Mo. 397,147 S.W.2d 631; Guhmen v. Grothe, 346 Mo.427,142S.W.2d 1,
Truesddev. St. Louis Public Service Co., 341Mo0 402,107SW.2d 778 112A.L.R. 135;Gray v.
Clement, 296 Mo. 497,246 SW. 940; Chalesv. White, 214Mo. 187,112S.W. 545; Jewett v.
Boardman, 181 Mo. 647,81 S.W. 186.

64. ThePaintiff hasrequested the same recognition of avoid order astheplaintiff did in Catz,
where aFedeaa Appeds courtt ruled tha Rooke-Feldman did notapply.

Our disagreement with the district court comes down to the question of whether Catz's action
isa"core" domedtic relations case, seeking adeclaration of marital or parental status or a
conditutiona claim in whichitisincidental tha the underlying dispute involves adivorce.
We condude tha the caseisbest described asthe latter. True, the remedy Catz seeks-- a
declaration that the Pima County divorce decreeisvoid as aviolation of due process -- woud
seem to "directly impact the marriage satusand rights between the husband Plaintiff and his
wife." On theother hand, if the divor cejudgment were uncongtitutionally obtained, it
should beregarded asa nullity, see Phoenix Metals Corp. v. Roth, 284 P.2d 645, 648 (Ariz.
1955), and any decree s0 gating would changenothing at all. Further, thedeclaration Catz
seekswould nat itself address the merits, or ultimately dispose, of Chaker's divorce petition;
shewoud befreeto relitigate her marital satusin state court. Findly, Catz isnot aking the
digrict court toinvolveitsdf in the sort of questions attendant to domestic relations tha
are assumed to be within the specia expertise of the Sate courts -- for instance, themeritsof a
divorce action; what cugody determinaion would bein the best interest of achild; what
would conditute an equitable divison of property; and thelike. Indead, Catz aksthe court
to examinewhether certain judicial proceedings which happened to involve a divor ce,
comported with the federal congtitutional guarantee of due process. Thisisa pherein
which thefederal courts may claim an expertise at leag equal to that of the sate courts.
Catzv. Chalker, 142 F.3d 279, 281 (6th Cir. 1998)
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65. TheDefendant objected to the use of Catz case smply dueto it beingin adifferent circuit,
asif acorrect ruling or reasoning could beignored simply because it didn®occur in the4™ Circuit.
| have founda 4™ Circuit case , althoughnat as similar factudly or in relief requested as Catz:

Of heis notchdlenging the state-court decision, the Rooker-Feldman dodrine does not apply.
See, e.g., Washington v. Wilmore, 407 F.3d 274, 280 (4th Cir. 2005)(holding, pog-Exxon, tha the
Rooker-Feldman dodrinedid not apply because "[the plaintiff@] claim of injury rests notonthe
state court judgment itself, butrather onthealleged violation of his conditutiond rights[by the
defendant]").OMOZAFAR H. DAVANI v VIRGINIA DEPARTMENT OF
TRANSPORTATION; UNITED STATES COURT OF APPEALS FOR THE FOURTH
CIRCUIT, No. 05-1432

(Davani log before the Virginia circuit court and then filed a suit in thefederal district court
raising similar claims to those he presented in the state proceedings? In his federal complaint,
Davani did not allegethat the state decision caused him injury; rather, healleged that Appdlees
discriminated agang him in violation of federal and state law. Davani@federal claims do not
chdlengethe state decision and are therefore "indgpendent” from that decision. Exxon, 125S. Ct.
at 1527.Asthe Second Circuit putit well in Hoblock v. AlbanyCounty Bd. of Elections 422F.3d
77 (2d Cir. 2005 OMOZAFAR H. DAVANI v VIRGINIA DEPARTMENT OF
TRANSPORTATION; UNITED STATES COURT OF APPEALS FOR THE FOURTH
CIRCUIT, No.05-1432- Davani, 434F.3dat 719

66. TheDefendant also claimstheissues are Onextricably intertwinedObut according to the
Fourth Circuit tha isnotan additiond test for applying Rooke-Feldman:

Unde Exxon, then, Feldman@ "inextricably intertwined" languaye does not create an additiond
legd test for determining when claims chdlenging a state-court decision are barred, but merely
states a conduson: if the state court loser seeks redress in thefederal district court for theinjury
caused by the state-court decision, hisfedera claim is, by definition, "inextricably intertwined"
with the state-court decision, and istherefore outside of thejurisdiction of thefederal district
court. See Hoblock v. AlbanyCounty Bd. of Elections 422F.3d 77, 86-87 (2d Cir. 2009
("[D]escribing afederal claim as Gnextricably intertwinedQwith a state-court judgrment only states
aconduson. Rooker-Feldman bars afederal claim, whether or notraised in state coutt, that
assertsinjury based on a state judgment and seeks review and reversal of that judgment; such a
claim is Gnextricably intertwinedQwith the state judgment."); Davani, 434F.3d at 719

67. Thepumpos of the Rooke-Feldman dodrineisto prevent a party who losesin state court
from appeaaling tha decision to thelower federal courts. Given tha the Free Speech and sugpended

visitation orders are nolonge consdered current or enforceable by the Prince William County
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Circuit Court, obvioudy thePlaintiff is not seeking to have them appealed or reversed. Thus
Rooke-Feldmand does not apply.

JURISCICTION - Domestic Relations

68. TheDomestic RelationsException is another reason Federal Courts give for abgaining from
hearing a case. Again this does not apply to this case. The U.S. Supreme Court defined the
exception as.

Et he domestic relations exception encompasses only cases involving the issuance of a
divorce, alimony, or child custody decree, we necessarily find that the Court of Appeals erred
by affirming the District Court's invocation of this exception. This lawsuit in noway seeks such a
decree; Ankenbrandtv. Richards(91-367), 504 U.S. 689(1992)

69. AsthePlaintiff has been very clear heisnot asking for adivorce, is notasking for aimony,
nor asking for the court to issue a cugody decree, the domestic relationsexception does not apply.
Parent who iswrongfully deprived of physcal cugody of children withoutdueprocess has cause
of actionunde 42 USCS 1983;domestic relations exception to federal diversity jurisdiction
ove custody disputeisinapplicable. Hooksv Hooks(1985,CA6 Tenn) 771F2d 935

JURISCICTION - Misc

70. TheDefendant@ have tried usng scare tactics claiming tha alowing this case to go forward
would pen theflood gatesOfor other QGlomestic relationgDcases for people who didn®like the
state court rulings

71. Such an argument totally misses the point of this case. This case is not aboutbeng hgppy
with the order or not, it is aboutdueprocess violationsinduding lack of service of process and
illegd ex parte hearings Its aboutviolationsof Equd Protection. It is notaboutthe contents of the
find orde. Indeed the Plaintiff has not asked the court to changetheterms of thefind order, only
to clarify if it isan order or not If it isan order this court does not have authority to modify it, and

if itisnotan order there isno need or even possibility tha it could be modified.
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72. Itisdoubful tha there would beafloodof other plaintiffs who also were not served with
process to start the case or whowere victims of illegd ex parte hearings Even in theunlikely
event tha was the case, tha would only be a short term problem because as soonas state judges
saw tha thefederal courts would take the case they would start making sure defendants were
served with process and stop holding ex parte hearings thuseliminating the judification for other
cases to beheard in federa court.

73. Infact the opposte result would be expected. If this court allows the case to go forward and
imposes any sanctionson the judges for their miscondud, Virginiajudges would take note and
start following procedures more carefully resulting in less cases tha have valid claimsto nat jug
federal court but less cases with claims to appedl to the Virginia Court Of Appeds. Thereal
problem with a flood of suits is when each and every case handled by thejudges has gross due
process errors because they are used to not having to follow therules.

74. TheDefendant@ also argueagang it onthe grourds of (rarale tracksQ Given the Virginia
Court of Appeals has refused to hear the case it® hard to see where they come up with (oarallel
tracksObut even if they dotha is no bar to jurisdiction.

A court should notabgain from exercising its jurisdiction based merely onthe presence of paalléel
state and federal suits. See, e.q., Green v. City of Tucson, 255F.3d 1086 109799 (9th Cir. 2001)

In deciding whether to exercise jurisdiction or abgain when there are parallel state coutt
proceedings federal courts unflagging obligaionis particularly weighty when those seeking
hearing in federal court are asserting right to relief under 42 USCS 1983;in such ingances the
bdanceis heavily weighted in favor of the experience of such jurisdiction. Signad, Inc. v Suga
Land (1985 Cab Tex) 753F2d 1338 106 S Ct 75

While federa courts are nomally reluctant to interfere with state court proceedings in specia
circumstances such actionis authorized by 42 USCS 1983notwithganding 28 uscs 2283comity
congderationsneed not dissuade federal court from acting where state court's proceedingswill
not afford due process of law. New Haven Tenants Representative Coundl, Inc. v Housng
Authority of New Haven (1975 DC Conn) 390F Supp831
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75. Abdaining dueto state proceedings(that will resolve nothing) will jug dday this case not
endit, as when the state proceedingsend doing nothing, we end up back herein federa court.
Nobodyexpects the state court of appeals to actudly rule onthe merits of the case or the
conditutiondity of Virginia@laws, so if this court abstainsnow, it will just have to take upthe
case agan when themotion for rehearing isfindly denied.

Fedea District Court which declinesto exercise jurisdiction over 42 uscs 1983claim on ground
of comity based on pending state court proceeding involving same issues should nonghdess
retain jurisdiction to allow federal forum in which to address any federal claim that remains
unrederessed upon termination of state proceeding and to seek relief that isnot availablein
state proceeding. Cranev Fauver (1985 CA3 NJ) 762F2d 325

JURISCICTION - Sue Court

76. TheDefendant@ have argued that | can®suethe Prince William Circuit Court because it is
notaperson. Tha is correct per 1983but doesn®prevent suit on other groundssuch as 28 USCS
1331which | did claim in the complaint.

Person requirements of 42 USCS 1983do not apply to 28 USCS 1331, and hence political
subdivisionscan be sued where jurisdiction is based on latter section. Gray v Union County
Intermediate Education Digt. (1975,CA9 Or) 520F2d 803;

Court hasjurisdiction unde 28 USCS 1331 0f cause of action based directly on Fourteenth
Amendment againg gove'nment agency not subject to suit unde 42 USCS 1983and 28 USCS
1343.Hupat v Boad Of Highe Education (1976 SD NY) 420F Supp 1087

Fact tha no statutory languaye or legidative history indicates any Congressiond intent to impose
42 USCS 1983restrictionsonfedera question jurisdiction leadsto condusontha 28 USCS 1331
provides jurisdictiond basis for action agang municipdity for violationsof fourteenth
amendment. Fox v Castle (1977,MD Pa) 441F Supp 411.

77. Thaemud beaway to sueacourt as| keep finding case citationsof people suing courts and
some even win.

78. | didfindaU.S. Supreme Court case that says Prince William County itself can be sued but

the County Court is amore accurate description of what is responsble. Y es the court didn®make

theerrors, but court staff was respongble for a environment hodile to fathers (anti-mail
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propaganda brochures, and insulting computer password), denied equd protection by preventing
me from bring recording equipment into the courthouse while allowing opposng couns to do so.
Suits agang counies and municipd corporationsof state were maintainable in district court,
withoutstate's conent, where other requisite jurisdictiond elements existed. United States v
Prince William County (1934,DC Va) 9 F Supp219, affd (CA4 Va) 79 F2d 1007, cert den 297
US714,80L Ed 100Q 56 S Ct 590

79. Court staff is aware that the state judges are biased agandg fathers and violating their rights
yet do nothing to stop them from continuing thear illegd actions Wha could a court doto stopit?
Easy, | foundoneingance where the court issued a Qho trespassOorder to acorruptjudgeand
refused to let him inddethecourthous to hold hearings So yes, the court itself could have and
should have taken action to stop theinjugice it knew was hgppening in its building. The state may

employee thejudges but the court had the ability to intervene and did not

Congtitutional Deprivation

80. TheDefendant@ arguetha | have Ohot articulated a conditutiond deprivationOAppaently
the Defendant® don®recognize Due Process, Freedom Of Speech, and Parental Rights, as
Conditutiond rights.

81. | havealegead variousdueprocess violations induding JudgeAlston holding an ex parte
hearing to sugpend visitation in Januay 2005.1ndeed JudgeAlston himself in an order described it
as Gx parteQ Tha was a clear and blatant Due Process violation that was documented by Judge
Alston himself. | was denied the ability to present my case, to confront my accusers, etc.

82. | haveaso dleged that JudgeMillette refused to let me present evidence, threatened me with
jail for claimingthat LorettaVardy lied to the court. | have aso claimed tha JudgeMillette did
not give me oppatunity to cross-examine, or confront my accusers. Again violation of basic Due
Process. See the affidavit by Ron Jagannahan to confirm JudgeMillette threatened me with jail

for attempting to provethetha Loretta Vardy had madefalse statements to the court.
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83. | haveaso claimed |@e been denied my conditutiond rights as a parent. The Defendant@
don®seem to recognize parental rights as conditutiond rightsin spite of may rulingsby the U.S.
Supreme Court to that effect. Indeed the Supreme Court has referred to parenta rights as Ghe
oldest fundamental liberty interest recognized by this court.Olt really isinconceivable that any
state judgeor attorney genera, attemptingto fulfill ther oath of office to uphol the conditution
would not beaware that parental rights are fundanental conditutiondly protected rights.

The Qibety interest at issuein this caseN theinterest of parentsin the care, custody, and control
of ther childrenN is perhapsthe oldest of the fundamental liberty interests recognized by this
Court.OTroxd v. Granville, 530U.S. 57,65 (2000)

procreation, togeher with marriageand marital privacy are fundamental civil rights protected by
thedueprocess and equd protection clauses of the Fourteenth Amendment. Re Johnson, 45NC
App 649,263 SE2d 805

84. Thedeprivation of parental rights has cause irreparable harm to both the Plaintiff and his
son. Neither my son or myself will bethe same agan after bengillegadly separated for 17 months
No court is ableto make up for tha log time togeher. No court can restore the missed activities,
the missed hugsand kisses, the missed bedtime stories, the missed comfort from assodation.

85. My son suffered depression as a direct result. He was diagnosd with depressionand | have
the official medial recordsto provetha. When visitation was restored my sonwas clingy as a
result of thedeprivation, heingsted on deeping with me ingead of deepingin hisown bed as he
had donepreviousto being deprived of his father.

86. Defendant@® Alston and Millette depriving a handicapped child of access to his father is
nothing less than Child Abuse for which there is no excuse and should be no immunity.

87. TheDefendant@ claim | haven®articulated a Qiberty interestO See abovethat the U.S.

Supreme Court would recognize tha | have indeed articulated afundamental liberty interest.
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88. | have aso clamed tha JudgeFarrisissued in Sept 2004an order restricting my Free Speech
Rights, and that JudgePotter has refused to vacate/reverse the order and he has entered orders
restricting my Free Speech Rights (althoughto alesser degree than JudgeFarris).

"Loss of First Amendment Freedons, for even minimal periods of time, unquestionably
conditutesirreparableinjury. - Elrodv. Burns 427 U.S. 347;6 S. Ct. 2673;49L. Ed. 2d (1979

89. JudgeFarris even went so far as to have me served with a copy of his order by aman with a
gun.Making avery intimidaing process of giving me a copy of the order, when court orders were
generaly just mailed to me. JudgeFarris followed this up by telling me tha Qyes theorder is
unoonditutiond but I still putyouinjail if youdon®follow itO

90. Whilel did continueto pod information on my Webste (hoged outside the United States),
the orders limiting my First Amendment right to free speech did cause me to limit some of my free
gpeech in other areas (andto be more careful wha | poged on my webste). For example where |
had previoudy exercised my rightto speech persondly in public (passing outflyers, puting text
ont-shirts), thethreat of jail did cause meto limit my speech in forums where the police could
arrest me for violatingthe order. Tha isto say theorder did manageto g& me to stop many of my
valid expressionsof free speech even if it did not manageto g& me to completely stop my speech
viawebdgte located outside the United States.

91. Itismy bdievetha the17 monthsof sugppended visitation was dueto the Judge3 wanting to
punish me for violating the order restricting my free speech, but not having the bdlsto dotha
directly. Thisis suppoted by thefact tha when visitation was restored tha no corrective action
was required, no parenting class, no supevised visitation, no restriction on taking my son out of
state, not even a court order was entered before | was allowed to spend time with him agan

ovenight Clearly there was no concern over my parenting ability; the reason for the sugpended
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visitation is best attributed to thejudges wanting to punish me for something they didn©dare
enforce directly.

92. ThePaintiff was never hdd in contempt for violating the order. A contempt proceeding
would have been the prope way to deal with any alleged violations Indeed Loretta Vardy &
Cheri Smith made multiple requests for aRule To Show Cause. However indead of tha approach
thejudges choe to sugpend visitation, which was grossly ingppropriate.

93. Itsbad enoughtha judges who swore an oah to uphold the conditution woud punish me so
severely for exercisng my first amendment rights but to have equdly punished an innoent
mentally retarded 7 year old child is shoking behavior tha can®betolerated. Judges who would
do tha to a child such as my son should notonly be removed from the bench but jailed as well.

Insufficient Faas Alleged

94. TheDefendant@ claim | have nat aleged insufficient facts. Thisis oneof thefew of their
clamstha have any merit. Asapro se litigant with no experience in court | misundestoodthe
rules and thoughtthere was a page limit onthe complaint tha prevented me frominduding many
facts. So yes, thecomplaintitself is short of details of thefact of thecase.

95. | havefiled a separate doaument containing additiond facts of thecase. Those should be
congdered alongwith the complaint. If the court feels the facts need to contained in the actud
complaint doaument, then given the misundestanding tha led to thefacts notbengin the
complaint, thePlaintiff would request permission to amend the complaint to correct the problem.
The case should be ruled in the merits notdismissed or reduced dueto the plaintiff@ lack of legd
expetisein federal court.

Virginia & Federal Statutes Unconstitutional

96. | have asked thecourt to declare Virginiaand federal (Title 42 subchgpter IV pat D) statutes

about cugody and Qhild suppotOunacnditutiond, both facialy and especially as applied.
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97. Kindof makesit hard to keep a Domestic RelationsException with congress passing
domestic relation lawsE. (Title 42 subchapter 1V part D)

98. TheDefendant@@ made an issue of my statement that if thejudges followed the state laws
ignoring gende that | would have been awarded sole cugody, butthey skip right over my next
statement that even if | had been awarded sole custody Virginia@ statutes would still be
unconstitutional. Depriving the mother of her rights would be no less unconditutiond than
denying me my rights - even if | was hgppier with the outcome it would still bewrong

99. Thestate has no authority to deny fit parent@ conditutiond rights to bea parent to their
child. No matter which parent the state chooss to deprive of rights, its still wrong.Even in the
case of themother in question, who has some issues imparing he parenting ability, the state mus
limit its invdvement to the minimum necessary if any interventionis needed. Sole cugodyis
almog always going to be an uncondgitutiond ruling outside of acrimind proceeding.

100. Strict scrutiny is required when reviewing the Virginia laws as Parental Rightsare a
"fundamental" conditutiond right, and also in practice thelaws discriminate agang aclass
QathersOwithoutreasonable judification.

101. TheVirginia statutes show no recognition tha Parental Rights are protected by the U.S.
Conditution and ingead appear give state judges unlimited ability to interferein those rights. In
other wordstheVirginialaws are not Gharowly tailoredO

102. When Conditutiond Rights are at issuethe Supreme Court has required the use of the L east
(Restrictive Means TestO Virginia® statutes notonly fail this test but more appropriately can be
described as Vlog Redtrictive MeansQ in that the statutes encourage judges to suppot one

parent@ rights while totally denying the other parent@ rights.
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103. If thegovenment enacts alaw tha restricts afundamental persond liberty, it mug employ
theleast restrictive measures possible to achieve its god. Thistest applies even when the
govanment has a legitimate purpos in adoping the paticular law.

104. TheVirginia statutes violate the overbreadth dodrinein that they allow/encouragejudges to
restrict parental rights MUCH more than actudly necessary to achieve any compdling state
interest. Indeed it@ not clear that there are any compdling state interests at all. |Qve repeatedly
asked for the coutt to specify wha the compdling state interest is and so far have received no
answer.

105. TheVirginia statutes are also too vagueto be enforceable. They do not set an objective
standad for application, butingead, avariable standad related notto the public interest butto the
personsinvolved. See Columbusv Kaspe (1989,Franklin Co 61 Ohio App 3d 776 573NE2d
1163

106. TheVirginiastatutes fail to give a person of ordinary intelligence fair notice of wha condud
mug be or mug beavoided in order to retain his parental rights.

It isafundanenta requirement of dueprocesstha a crimind statute mug be stated in terms
which are reasonably definite so tha a person of ordinary intelligence will know wha thelaw
prohibits or commands this conaept insures that the defendant will receive adequae warning of
what thelaw requires so tha hemay act lawfully, and it serves to prevent arbitrary and
discriminaory enforcement by requiring boundaies sufficiently distinct for police, judges and
juriesto fairly administer thelaw. Peoplev Cruz (1979)48 NY2d419,423NY S2d 625,399
NE2d 513

107. For example if we assume (and that@ a HUGE assumption) tha Virginia® laws are followed
by thejudges, then the statutes don®provide me with any information on any actionsl| can take to
avoid losng my parental rights. No matter how good a parent | am, no matter how goodmy

parenting skills are, no matter how close my relationship to my son, thelaws till allow ajudgeto

deprive me of all my parental rightsif it smply findsthe other parent as better.
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108. Theresult istha alovingfit parent such as myself tha has a close relationship to my child,
tha was equdly involved in caring for the child from birth can and does receive exactly the same
visitation as a parent that wasn®involved in raising the child, doesn®have a close relationship
with the child.

109. Thelaw while deprivingfit loving parents of thar parental rights also does provide sole
cugtody to highly questionable parents. |Qe met mothers who had sole cusody who were drug
addicts, living in ahdf-way houge. One mothe with cusody jus gotout of prison after two
years.

110. The Virginialaws don® set any standard for personal parental fitness but rather
comparison. So aparent that may be stripped of al rightsif married to parent A would receive
sole cugody if married to parent B indead. The questionis notis the parent goodenoughor fit,
butrather is the parent better than the opposng one. Such astandard makes it impossible for a
parent to take any action to preserve his conditutiond parental rights.

111. Accordingto Virginialaws abouttheonly action afather can take to attempt to keep his
paental rightsisto choos to have a child with amother who is completely and totally unfit to be
apaent. In othe wordstheonly actiona Virginia Father can take to protect hisrightsisto chooe
an unfit woman to bethe mother of his child. Clearly thisisnotadesirable strategy, its notin the
rests interests of the childO The state should reward a father for chocsing afit mother not punish
him for it.

112. TheGtandadsOset in Virginialaw & 20-124 3 are so vagueand subject to persond bias as
to be usaless. Even two honest judges could come to exactly the opposte result applying this
standad. Indeed item CLO. Such other factors as the court deems necessary and prope to the

determinaionQpretty much meansthe judgecan use whaever criteriahedesires,
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113. The Defendant@® have argued tha the statute is necessary in tha it gives thejudges
OlexibilityOto craft asolution tailored to the specific situation. Soundsnice butthat isn®what
happens Ingead of crafting acugody arrangement to the specific situaion the courts have
preprinted standad visitation orders, such as every other weekend and onemid week overnight
visitation. Thecourt issues the same visitation order even if thefather ranges frominferior to
fantastic. Thevisitationisusudly identical. Thisis amply demondrated that even in this case
where the child was handicapped, definitely aunique situaion, JudgePotter jug handed ove the
same visitation order tha hewould give for anonhandicapped child. Given thejudges are not
tailoring thar rulingsbased on the specific case, no flexibility in thelaw is needed.

114. Handing out GtandadOvisitation/cusody orders in widdy varying circumstances, after
tremendousy expengve trias, pretty much makesthe courts guilty of fraud, encouraging parents
to spend all this money to influence and outcome that won® beinfluenced.

115. Thestandad is the Best interests of the childO That soundsgoodin awarm and fuzzy way
but clearly isunmonditutiond. Parents have been ruled as having a conditutiond rightto raise
thar children. There are no Supreme Court rulingstha children have conditutiond rightsto the
best parent, indeed children are largdy consgdered notto have congitutiond rights butrather have
thar rights protected thru their parents.

116. (Best Interests Of The ChildOcannotbearationd conditutiond standard. If what is best for
children is alowed to overideconditutiond rights of parents, then it would be quite possible to
say tha since children of white parents do better in school, get sent to prisonless often, tha itsin
thebest interests of children tha the courts take away therights of black parents and award their
children to white parents. Obvioudy such a proposl is repugnant to the conditution and common
sene. It is noless repugnant or volative of common senge, if we replace QvhiteOand lackOwith

GemaleOand GnaleOwhich is how thislaw is applied.
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117. TheBest InterestsOstandad is also directly contrary to theactud best interests of children.
Thebest interest of children is served by ensuring they retain access to both parents and that the
parents coopeaate to raise them. This standard does the opposte; it encourages sole cugody, which
encourages both parents to fight in court, to point out each other@ flaws, to spend money on
attorneysingead of the children.

118. If thesituaion was changed to respect parentsOconditutiond rights, many of the evils of
cugody batles could be avoided. There would beno reward for throwing mud at the other parent
as that wouldn®justify any deviation for equd cugody for mos cases and even when it did, it
would beaminimal deviation notawin/lose situation.

119. Thestate has no busness determining what the (best interestsOof the child are. Determining
what is best for children isthe prope role of parents. The state should notintrudeontha role
unless the paents are unfit. Aslongas nethe parent has been deemed unfit the court should not
be making any valuejudgments about parenting and limit its involvement to hdping the parents
work outtheddails of equd parenting WITHOUT ruling on the merits of wha each parent wants.
That isto say any dispute should beresolved without making a determination aboutwhat is (bestO
for achild. Takingturns drawing straws, etc would be appropriate solutions

120. Virginia® statutes are also unmnditutiond because they treat married an unmerried fathers
differently. Virginia courts don® get involved in (est interestsOof the child for married couples
even if the couples dor® agree, fight etc, aslongas the child is sufficiently cared for as to avoid
CPS or crimind action. That should not changebecause a couple gets divorced.

TheU.S. Supreme Court implied that "a (once) married father whois separated or divorced from a
mother andisnolonge living with his child" could not conditutiondly betreated differently from

acurrently married father living with his child. Quilloin v. Walcott, 98 S Ct 549;434US 246,255
Q56, (1979.

3C



121. TheVirginiastatutes are a'so unconditutiond in that they punish oneparent for theactions
of theothe. Before my wife dept aroundVirginiadid not get involved in my parental rights,
didn®ask questions didn®impose limitations Then dueto actionsby the mother, actionsthat
wereillegd, actionstha were aviolation of or marriage contract, the state decided to punish me
for her actions for he choice to end themarriage Clearly itswrong for the stateto deprive one
per son of a basc fundamental right based on the actions of another person.

122. Even the process of going thru a cugody hearing violates conditutiond rightsin that it
violates therightto privacy. Every little aspect of aperson®@lifeis exposed to public review, and
recorded in publc records

123. Asnoted previoudy Virginia@ statutes are especially unamnditutiond as applied. With
females getting cusody 96% of thetime compared to 4% for men. Thereis certainly no basisto
suppot tha other than gende bias by the courts.

124. Theonly congitutiond solution would be onethat recognized therights of both parents and
onetha did nat allow the court to provide anything other than equd cugody for fit parents. Tha
would also solve the privacy issug, in tha there would be noreason to discuss parsond issuesin
court. If bath parents were not deemed unfit the court could jug skip the blame game part and
move on to hdping the parents structure an equd cugody order.

125. While notthemain issue of my complaint, the so called Ghild suppotOlaws should also be
declared unconditutiond as not only are they unconditutiond butthey provide much of the
incentive for bath mothers and judges to violate the parental rights of fathers.

126. Neither the state nor federal laws (Title 42 subchaoter 1V pat D) mandae any specific dollar
valuetha parents mug spend onther children for married parents. The state does require parents
to suppot thear children (1 agree with that) but does not get involved in howthe paents dotha as

longas the child is not neglected. Y et once parents get divorced suddenly both the state and
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federal govenment demand specific dollar amouns tranderred from thenon-cugodia parent to
thecugdodial parent. Thisis major interference in theright of a parent to choos howto providefor
and care for ther child - and uncondgitutiond as married vs divorced is not aclassification tha
judifies the state involvement.

127. Worse yet is that ndther the state nor federal Gchild suppotOlaws require the money to
actudly be spent on thechild. With 96% of the money going to mothers, this amounts to nothing
less than mother welfare for finandally secure mothers. In this case the mother@ household
income is about$15000Qyear. Thereisno concern at all for our son not being provided for
finandaly.

128. Thelaws don®accountfor any suppot provided directly to the child. For example when my
soniswith me and| pay for hisfood clothing, entertainment, | am not alowed to send lessin
Qhild suppotQ This resultsin the situaion that | am forced to spend less on my sonthen |
otherwise would because the money has to be sent to the mother leaving me less to spend on him
directly.

129. Another impact of this pay the mothe withoutaccouniing for direct contributionsisthat
fathersthat are poa will be encouraged/forced to not spend time with ther child because they
can@afford to. For examplein July when | get to spend 3 weeks with my son the state requires
me to pay the same amountabout$860to the mother, which means| have to pay $860PLUS the
actud cog of caring for and entertaining my sonfor 3 weeks.

130. Thestate law pretendsthe mother mug contribute money to care for the child too, butthat is
aclear Equd Protectionviolation, as while the state cal culates the mothers payment, the state
nether requires her to actudly make any payment, nor does it verify tha she spendsthe money on

thechild, while at the same time it does verify and demand the father make the payment or it will
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send him to jail. So while amother can choo to spend less with no action taken by the state, if
thefather does the same thing he gets major harassment by the state.

131. The @hild suppottOsystem transfers Billions of ddlars from fathers to mothers. Imagineif
the system was trangerring Billionsof dollarsfrom blacks to whites. Would this court let it stand?
132. The GChild SuppatOsystem interferes with other conditutiond rights. Prior to my wife
deeping around.The state took no interest in my profession or income other than to tax my
income. | could choo to work at a high paying job, alow payingjob, or nojob (aslongas my
child wasn®neglected). However after my wife decided to violate our marriage contract, suddenly
thestate is placing limitationson my employment. It feels free to impute an income tha | can only
hopeto achieve in aspecific field. Tha impars my previousrightto choo® any employment |
desired induding volunteer work. Again the state involvement in my life shouldn®bebased on
theactionsof themother.

133. Gchild SuppotOimpars the Plaintiffs pursuit of hgppiness. Like most goodparents, | enjoy
giving my sonthings | liketo travel with him, buy him gifts etc. Its oneof the pleasures of
parenting, especialy for such a sweet boy who expresses such joy at afun activity or present.
Spending money onmy sonis enjoyable for me. Sending money to the mother is not enjoyable, it
deprives me of seeing my son enjoy what | e provided for him.

134. If Ghild suppotOwas really aboutsuppoting children. Then the non-cugtodia parent would
have the same ability to spend @hild suppottOfunds on the child when he had visitation as the
cugtodial parent does when the child iswith her. It makes no sense that Gchild suppotOpayments
can beused to pay for travel expenses for thechild when heiswith the mothe butnotwhen heis
with thefather. Tha leadsto situation such as thechild can afford to fly when with the mother but
isrequired to travel by car when with thefather. Thefocus of @hild suppotOis clearly to provide

the mother with money nat to providethe child with money.
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135. It should be nated that the Ghild suppottOamounts have no relationship to theamount of
money actudly needed to suppot a child. Jus my GhareOof the suppott mandaed by Virginia
law is more than the amountwe spend on owr sonwhen married - and tha is withoutcongdering
the mother@® mandaed portion. If theamount are fair why does Virginia not providesimilar
dollar amountsfor children in foder care?

136. Thecurrent Ghild suppottOsystem was designed to reimburse the state for money paid out
in welfare ben€fits. It has noredlistic application to situaionssuch as this where the state has not
pad any welfare bendfits.

137. Thestandad of the state requiring parents to support ther children but not getting involved
in how the parents do tha should continueafter the parents divorce jug asit did prior to divorce.
Anything else violates the Equd Protection Clause.

138. Notein tha in 2002the Georgia the GChild SuppatOsystem has been declared
unmnditutiond in GEORGIA DEPARTMENT OF HUMAN RESOURCESvV MICHELLE L.
SWEAT

139. The Defendant@ claimed the Thirteenth Amendment didn®apply asiit only applied to
davery. Tha isapretty silly argument as it states ONeither slavery norinvoluntary servitudeEO If
it meant only davery why thewords Onvoluntary servitudeQ For tha argument to have any merit
at al would mean tha at theend of thecivil war when the salves were emandipated tha Virginia
could have told them they were free but by theway you have to provide X amountof dollars every
month to your old master. Work whatever job youwant, live where you want, but you must
provide him tha amountof money or we will putyouin jail. Does anyonethink such a system
would notviolate the 13" amendment?

140. Involuntary Servitudeis a pretty accurate description of GChild SuppotO It may nat require

afather to work a specific job, butby usng imputed rather than actud income it does restrict
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fathersto working a specific class of jobs In my case tha would be computer programming jobs
It mightaswell say tha in theorder astha istheonly hopel@ have of making enoughmoney to
pay GuppotOand suppot myself. By restricting thetype of job it also restricts where | can live,
Computer jobsaren®available in rural areas where | wantto live. This starts to interfere with
many of my other fundamental rights. Some of usdon®fed sittingin DC traffic jams as Gpursuit
of hgppinessO

141. Another absurdity of so called Ghild suppottOis that when a divorced father remarries and
has another child, the state law allows/requires DCSE to withhold up to 60% of histake home pay
to give to the cugodial mother, yet only allows a 5% redudionif heis suppoting another child of
an intact marriage. Tha@ 60%pay for achild who has been foughtover in court vs 5% to a child
who has not. Clearly its not aboutsuppoting children, itsrather akickback to mothers from
attorneys and judges for paying the high legd billsto deprive the fathe of his parental rights.

Firsst Amendment Claim

142. On Augug 17", 2004 JudgeFarris hdd and Ex Parte hearing, held while Mr. Smith was out
of state during his court ordered two-week uninterrupted visitation period. JudgeFarris refused
Mr. Smith@ request for a continuance. JudgeFarris ruled to grant Cheri Smith & Loretta Vardy®
motion for free speech restrictions

143. Theactionsby Cheri Smith & Loretta Vardy in asking for a restriction of my Free Speech
Rights combined with JudgeFarris granting the motion in an Ex Parte hearing congitutes a
congiracy to deprive me of Equd Protection of my First Amendment Right to free speech.

144. JudgeFarris entered the rderOon Sep 239 2004stating:

The Defendant shdl cease and desist fromany and al condud outside of the proceedingsof this
court by which he publicly displays or promulgaes, or causes to be publicly displayed or
promulgaed, whether by speech, print (induding but not limited to printing on T-shirts or other

items of clothing, electronic mail, or ontheinterne), television, radio or flyers or othewise,
negative or disrespectful or denigrating statements aboutMrs. Smith and or alegaionstha Mrs.
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Smith has abused or is presently abusng [redacted] Smith.

The Defendant is prohibited from saying, printing or otherwise publicly displaying or
promulgaing any negdive, disrespectful or denigrating statements aboutMrs. Smith or allegaions
tha Mrs. Smith abused or abuses [redacted] Smith to [redacted] Smith, in the presence or hearing
of [redacted] Smith.

The Defendant shdl removeor cause to beremoved any negaive, disrespectful, derogaory or
denigrating statements aboutMrs. Smith and any allegaionstha Mrs. Smith has abused or abuses
[redacted] Smith, which Defendant has heretofore publicly displayed, promulgated, or caused to
be publicly displayed or promulgaed, whether by speech, print (induding but not limited to
printing on T-shirts or other items of clothing, electronic mail, or ontheinternet) or otherwise.

The Defendant is prohibited from entering uponthe propety of SAIC, Inc., Mrs. Smith's
employe.

145. JudgeFarris had the order served to Mr. Smith by an armed gunman with theintent to scare
Mr. Smith into giving up his First Amendment rights and comply with this obvioudy illegd order.
Note thetypical procedure was jud to mail Mr. Smith a copy of orders.

146. Mr. Farris followed this up at another hearing, believed to be Nov 3 2004by stating that
yesthe order was unamngitutiond but that hewould still send Mr. Smith tojail if hedid not
follow theorder.

147. While | did continueto pod information on my Webste (hoged outside the United States),
the orders limiting my First Amendment right to free speech did cause me to limit some of my free
gpeech in other areas (and to be more careful wha | poged on my webste). For example where |
had previoudy exercised my rightto speech persondly in public (passing outflyers, puting text
ont-shirts), thethreat of jail did cause meto limit my speech in forums where the police could
arrest me for violatingthe order. Tha isto say theorder did manageto g& me to stop many of my
valid expressionsof free speech even if it did not manageto g& me to completely stop my speech

viawebste located outside the United States.
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148. | did nat appedl theorder. The court of appeals had turned down my previousappeda dueto
the order being interlocutory and it would appear the same reasoning would be applied to this
order.

149. Chei Smith & Loretta Vardy filed multiple motionsasking to have me hdd in contempt for
violating theorder. No Rule To Show Cause was ever issued for this (or anything else agang me).
However it is my bdief tha when the court sugpended visitationin Jan 2005it did so asa
punishment for continuing to pog on my webste.

150. | filed multiple motionsasking for the court to vacate/reverse this order and cited multiple
cases to show tha restricting free speech in a divorce case is ingppropriate. The court (Judge
Potter) denied all my motions

G court of equity will notenjoin the commission of athreatened libd or dandeJbecause] an
actionfor damages will ordinarily provide a complete remedyO(quoing Moorev. City Dry
Cleaners & Laundly, Inc, 41 So. 2d 865,873 (Fla. 1949)); see also Alberti v. Cruise, 383F.2d
268,272 (4th Cir. 1967)(notingtha, Qgleneraly[,] an injundionwill notissueto restrain torts,
such as defamation or harassment, agang the person Obecause Qt]here isusudly an adequae
remedy at law which may be pursuedQ.

151. Priorrestraint orders are clearly and consstently ruled illegd even in much more extreme
cases such as SHAWN S. SUGGSv. ANDREW O. HAMILTON from the Washington state
Supreme Court July 8, 2004.

Prior restraints carry a heavy presumption of unconditutiondity. Bantam Books Inc. v. Sullivan,
372U.S.58, 70, 83S. Ct. 631,9L. Ed. 2d584(1963). In Near v. Minnesota ex rel. Olson, 283
U.S.697,51S. Ct. 625 75L. Ed. 1357(193]) theUnited States Supreme Court declared that
prior restraints are permissible only in exceptiond cases such as war, obscenity, and "indtements

to acts of violence and the overthrow by force of orderly govenment." 283 U.S. at 716.

"Loss of First Amendment Freedons, for even minimal periods of time, unquestionably
conditutesirreparableinjury. - Elrodv. Burns 427 U.S. 347;6 S. Ct. 2673;49L. Ed. 2d (1979

152.  Judges Alston, Potter, Hamblin, were al in apostionto correct theillegd deprivation but
all failed to do so even thoughthe Plaintiff filed motionsasking them to do so. See 28 USCS

o 1343Q)
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153. Thisordea wasinterlocutory andis no longer in effect. Although Judge Potter did issueother
more mild regtrictionsin the Find Divorce Decree. Again these are pretty vague and leave much
question asto what is prohibited and what is not. For example if my son asksto visit meand| say
Qesif your mother letsyou Oisthat discussing Gssues of cugody or visitation in the presence of the
child®

Theparties are not to discuss the issues of cugody, child suppot or the visitationin the presence
of any child.

Theparties are not to say or do anything tha will demean the other party in theeyes of child orin
any way diminish therespect the child has for any parent.

EQUAL PROTECTION - Protected Class

154. The Defendant@ have argued tha the Plaintiff is not amember of a protected class. However
the Plaintiff isamember of the class of male parents, who suffer from a class-based invidioudy
discriminaory animusin Virginia Courtsin today's sodety.

In Novoty , we relied on Congress characterization of classificationsbased on gende as
inherently invidiousand upontheimmutable nature of gende to condudetha women, as a class,
were entitled to the protection of section 1985@): [S]ex, like race and naiond origin, isan
immutable characteristic determined by the accident of birth .. .and the sex characteristic
frequently bears norelation to ability to peform or contribute to sodety. Thus to deprive
members of a class foundal on gende of equd protection or equd privileges and immunities
withoutany judificationisto act in anirrationd and odiousmanne hence, with an invidioudy
discriminaory animus 584 F.2d at 1243. Lake v Arnold, UNITED STATES COURT OF
APPEALS, No. 96-3412http://laws.findlaw.com/3rd/971575phtml

gendea-based discriminaionsmug serve important govenmental objectives, andthe
discriminatory meansemployed mug be subgantially related to achevement of those objectives.
Wengler v Druggists Mut. Ins Co. (1980,US) 64 L Ed 2d 107, 100S Ct 1540

A state statutory scheme which imoses alimony ohbligationson husandsbut not wives violates the
equd protection clause of the Fourteenth Amendment of the united states conditution; to
withgand scruity unde theequd protection clause, classification by gende mug serve important
govanmental objectives and mug be subgantially related to achievement of those obijectives, and
a statutory scheme may not be upheld on the basis of the state's preference for an allocation
of family responsibility unde which thewife plays merely a submissive dependent role. Childsv
Childs(1979,2d Dept) 69 Ad2d406 419NY S2d 533, cert den and app dismd (US) 64 L Ed 2d
253,100S Ct 1824.

To withgand congitutiond chdlengeunde theequd protection clause of the Fourteenth
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Amendment, classificationsby genda mug serve important governmental objectives and mug be
subgantially related to achievement of those objectives. Craig v Boren (1976 429US 190 50L
Ed 2d 397, 97 SCt 451.

42 USCS 1985is not limited to casesinvolving racial discrimination. Krieger v Republic Van
Lines, Inc. (1977 SD Tex) 435F Supp335 15BNA FEP Cas 392,15 CCH EPD pa 8026

42 USCS 19& is not limited to racial discrimination butindudes any class-based, invidioudy
discriminaory animus. Founding Chruch of Scientology, Inc. v Director, FBI (1978 DC Dist Col)
459 Supp 748 26 FR Serv 2d 933 ... 98 L Ed 2d 150,108S Ct 199

42 USCS 1985(3) does notrequire that targets of congiracy be members of particular racial
group,andit is agreement vel nonamong alleged congirators to single particular groupor class
for discriminatory interference with conditutiond rights that defines class for purmposes of
$19853) Hobson v Wilson (1982DC Dist Col) 556 F Supp 1157

155. Given the state admitsto alocating cusody and child support by theration of 96% to 4% it is
clear tha it isdiscriminating based ongender. Thelogt of parental rightsisafundamental liberty
interest and the state allows up to 65% of thefather( take home pay to be taken for Gehild supportO
Clearly those are bath subgantial burdens-- proof of which comes with theinareased suiciderate
among fathers deprived of thar rights. It isaburden many are not able to bear.

In order to make out adisparate impact warranting further scrutiny of afedera statutory
classification unde theequd protection andysis of the dueprocess clause of the Fifth
Amendment, it is necessary to show tha the class which is purportedly discriminaed agang
suffers significant deprivation of a benefit or imposition of asubgdantial burden. Califanov Boles

(1979,US) 61L Ed 2d541 99S Ct 2767

CONSPIRACY - Requirements/ Proof

156. The Defendant@ have argued that the Plaintiff needsto be able to state specifics of how the
Defendant@ reached agreement, asif the Plaintiff had been invited to their planning sessions Such a
claim iswdl above that actudly required. It is alowed to prove conspiracy with only circumstantial
evidence.

In order proveexistence of civil congiracy, plaintiff isnot required to providedirect evidence
of agreement between conspirators, and circumstantial evidence may provide adequate proof

of conspiracy; plaintiff seeking redress unde 42 USCS 1985for civil congiracy need not prove
tha each participant in congiracy knew exact limits of illegd plan or identity of al participants
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therein, and express agreement amongall congirators in not necessary element of civil
congiracy. Hampton v Hanrahan (1979,CA7 I11) 600 F2d 600

157. Statigtical evidenceis sufficient to show practice of discriminaion. The Plaintiff has shown a
96% to 4% digparity.

Proof of gross statistical disparity may itself conditute primafacie case of intentiond patern and
practice discrimination. Penng/lvaniav Internaional Union of Operating Engineers (1978 ED Pa)
469F Supp329

158. Thefactsrequired mug only show "invidiously discriminaory animus' - see above tha the
court hasruled that Congress characterization of classificationsbased on gende asinheently
invidious

Specific intent need not be alleged in a suit under 42 USCS $1985 (3); facts pleaded mug merdly
show an "invidioudy discriminatory animus' behind the congpirators action. Azar v Conley (1972,
CA6 Ohio) 456 F2d 138, 15FR Srv 2d 1179

Sex discrimination comes within scopeof class-based animuses covered by $1985@) Dudos v
Allentown (1985,ED Pa) 629 F Supp 849,

In actionunde 42 USCS 1985, allegation that invidioudy discriminaory animuswas motivating
force behind disparate life inaurance policy terms offered to women was sufficient to survide
motion to dismissfor failure to state claim. Life Ins. Co. v Reichardt (1979 CA9 Cal) 591 F2d 49
159. Given that the physicd attributes of the Plaintiff as a membe of the class are obviousjust by
looking the conspirators would have no need to discuss this particular case but have jug atacit
agreement to deprive Equd Protection to all smilar members of the class.

Congiracy in context of 42 USCS 1985@3) meanstha co-congirators mug have agreed, at least
tacitly, to commit acts which will deprive plaintiff of equd protection of law. Santiagov
Philadd phia (1977,ED Pa) 435F Supp136

160. If aparty has potentid to stopillega activity and failsto do o, then tha paty hasimpliedly
congpired. So instead of theunrealigticaly high bar the Defendant@ claim for proof, the only thing
that need be shown isthat theparties had theability to stop the illegd deprivations of his
conditutiona rights andfailed to do so. Clearly any judge asked to deprive thePlaintiff of hisrights

had the ability to nat grant the order, and after hisrights were deprived, the judge had the ability to
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reverse or vacate theorder. Thefact that thejudges did nat doiis proof they congpired. The same goes
for LorettaVardy & Chei Smith, they coud have entered an agreed order with the Plaintiff to either
prevent or correct theillegal ordersandthey chose nat to do so.

Second mog important element of cause of actionunde 42 USCS 1985@), after intent, is proof of
congiracy; if party haspotential to stop illegal activity but failsto act to do so, then that
party may be said to haveimpliedly conspired in such illegalities. Dickersonv United States
Stedl Corp. (1977,ED Pa) 439F Supp55,15BNA FEP Cas 75215 CCH EPD pa 7823,23FR
Serv 2d 1429

... prodf of agreement itself, as distinct from comprehengble injury, can derive from evidence of
act doneby congirators, whether or not act caused injury tha would be actionable unde $1985)
Hoboonv Wilson (182,DC Dis Col) 556 F Supp 1157

161. The Judgesin this case had reached aprior agreement with LorettaVardy & Cheri Smithto
deprive the Plaintiff of Equal Protection of his congitutiond rights. Thismay have only been atacit
agreement but it was understood by the partiesto have been thecase. In several indancesthe Judge
dready had theorder typed up even before hearing the evidence or testimony, clearly indicating the
decisonwasreachead in advance of the hearing. This hgppened both with Judge Millette in Jan 2005
and with Judge Potter in May 2006. It is beyond reasonable expectation that after atwo day hearing
Judge Potter picked up atyped document and started reading the order within seconds of thelast
witnessfinishing. Clearly the orders were made in advance of the hearing.

Judg€s private, prior agreement to decide in favor of one party isnot judicial act, and proof
of agreement may form bass of liability in action under 42 USCS 1985whether or not judge
isimmune from liability for subsequent judicial acts. Rankin v Howard (1980,CA9 Ariz) 633
F2d 844, cert den 451US 939,68 L Ed 2d 326,101 S Ct 2020

Allegationsof threats or violence are not required in cases brough pursuant to 42 uscs 1985Q);
such alegaionsare no more than overt acts in furtherance of coniracy rather than elements of
discriminaory animus Byrd v Internaiond Brotherhoodof Electrical Workers (1974 DC Md)
375F Supp545

162. | dso condder JudgePottersrefusa to let me make proffersin May 2006 and April 2007 as

evidence of his participationin acongiracy to deny me Equd Protection of my rights, asthe

obj ective seemsto have been to deny me the ability to apped hisordes. A judgedoes not have
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discretion to refuse to accept proffers. Doing so was not ajudicial act but rather an act of apersond
nature to impar an appesl. Judge Potter was quite clear stating, @®n not going to let you make a
profferQ

163. Inthe April 2007 hearing he refused my multiple request to proffer adocument so immediately
after thehearing | went to theclerks office and filed the document with anate that Judge Potter had
refused to let me proffer it for the appeals court. The document in question was a copy of the Federa
complaint agang him. It appears Judge Potter was attempting to hidethelawsuit rathe than recuse
himself.

164. Inajudcial sysem tha awardscustody in agender biased manne 96% to 4% Judge Potter has
awide reputation as beng even more gender biased than the @ypical OCircuit Court judge Given his
reputation, an atorney such as LorettaVardy woud not have any need to actually discussthe
conspiracy with him but jug go aong with hisknown cugom of depriving Fathers of Equal
Protection.

165. At onehearing Judge Potter told me nat to complain because he @ave you more visitation than
| give mog fathersO Tha statement confirms his reputation as beng biased againg fathers and thet its
his standard practice not to provide fathers with much visitation.

166. More evidence of Judge Potter@ involvement in the conspiracy was at thevery first hearingin
Sept 2003, the hearing was about the house and there was a hearing scheduled, in a different case,
and he gtated tha hewould jug award cugody now to savetime. Thusit was clear he smply
intended to award cugody based on gender and deny fathers due process and theright to present
evidence.

167. Notetha 1985 does not require sate involvement.

Clause (2) of 42 USCS 1985is directed agang the congiracies of private pesonsto interfere

with rights secured by the fourteenth amendment, other conditutiond rights, and the pog-civil war
statutes specifically securing fourteenth amendment rights; therefore, it is unnecessary to the
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maintenance of an actionthereunde to allege or show any state action or involvement by any state
official. Mullarkey v Borglum (197Q SD NY) 323F Supp1218.

42 USCS 1985() creates cause of action whenever individud has been injured dueto congiracy
motivated by invidiousdiscrimination which as resulted in deprivation of rights secured by
conditution or federal statutes. Santiago v Philaddphia ( 1977 Ed Pa) 435F Supp 136

42 USCS 1985) reaches private as well as govenmental congiracies, but where complaint does
notinvolve allegaion of racial discriminaion butrather involves right protected unde fourteenth
amendment there mug beallegation of state action Abbot v More Busness Forms Inc. (1977,DC
NH) 439F Supp643

ACTION AGAINST ATTORNEYS

168. JudgeCorrad inquired asto the cause of action agans theattorneys.

169. Both attorneys here are guilty of malpractice, especialy Ronald Fahy, who was supposed to
represent our son but didn® even bother to attend thetwo mog important hearingsthe Jan 18" 2005
hearing on sugpending visitation aswell as not attending mog of the final divorce/cugody trid.

170. Mr. Fahy did nat present any evidence, did call any withesses, and was not even present when
our son testified in court. 1t@ hard to imaginehow any attorney coud have donelessto represent the
interests of our son. Heis clearly guilty of malpractice.

171. The state has set standards for GAL®- STANDARDS TO GOVERN THE PERFORMANCE
OF GUARDIANS AD LITEM FOR CHILDREN.

http://lwww.counts.state.va.uggd/gd_gandads children_08040&tml

172. Rondd Fahy(® conduct not only fails to meet those standards buit is exactly described by what
the sandardsstate a GAL mug NOT do. - Ghot merely defer to or endorse the postionsof other
patiesO

173. Orhe GAL should never engagein ex parte communicationswith the courtQ yet Mr. Fahy
did jug tha by participatingin theex parte hearings. Mr. Fahy never advised Mr. Smith asto what

was said at those hearings
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174. Mr. Fahy has stated heis unable to undestand most of the speech of our son. The standads
item A, state that communication difficulties Qlo not abrogate the responsbility to meet face-to-
face with the childOand tha the guadian should Qely more heavily on observationGand to
condud meetingsat the child@ home and other locationsto observe the surroundngsand his
interactionswell asto interview the child@ caretaker. Mr. Fahy has not followed this requirement,
he never observed our son with hisfather at his hame, nordid Mr. Fahy even discuss any issues
with the father after about Sep 2004.

175. Thestandadsrequire aGAL to B. Condud and independent investigaion in order to
ascertain the facts of the caseQ he guiddines call for the Guardian to interview parties, review
records, file motionsandto indgpendently evaluate al allegationsof child abuse or neglect, of risk
to the childs safety or welfare, induding but not limited to physcal abuse, mental abuse, lack of
supeavision, etc. Mr. Fahy did not make any credible attempt at peforming mog of these
fundions

176. Mr. Fahy didn®even bother to get a copy of the medica recordsfrom our son®visit to the
psychologist. Mr. Fahy did indicate he was aware of thevisits butdid nat bring them to the
attention of the court nor get therecord to use as evidence. It is bdieved he did not present this
evidence to the court because it would have hd ped the father3 case and hurt the mothers case.
177. Rondd Fahy billed for his services but completely failed to present a case on behdf of our son.
Thisis not anissueof nat agreeing with his case; Mr. Fahy smply failed to present a caseto the
court.

178. LorettaVardy isguilty of making severa fraudulent statementsto the court. Including those she
knew to be fase due to her beng an eyewitness to theinddent. Such ashe client calingthepoliceto

interfere with thefather spending time with his son per the court order. Loretta Vardy actually came
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to our house to intervene. Mr. Smith submitted to the court photo® of Loretta Vardy there with the
police, thuswhen she said he client complied, shewas knowingly making afa se statement.

179. Lorettaalso madefase statementsin he Dec 2005 motion to sugpend visitation. Shemade
claims of repeated phone calls to Mr. Smith that was disproved with phonerecords She claimed that
her client was unaware of Mr. Smith moving, yet Mr. Smith had filed amotion onthetopic and a
hearingwas held at which Loretta Vardy attended. Mr. Smith had aso exchangee-mail on thetopic
with the mother even asking her if she wanted items when hewas packing to leave. Thisindance
shewasclearly in aconsiracy with Judge Alston, as Judge Alston heard Mr. Smithsmotionin
December about moving thusheknew himself tha LorettaVardy and Cheri Smith were aware of the
pending move S0 hewas pasondly aware tha their satements were fa se without needing Mr. Smith
to tell him tha.

180. LorettaVardy aso filed multiple motionsasking for the court to deprive Mr. Smith of his
conditutiona rights. Such asthemotionto redtrict his free peech and themotion to supend
visitation. Filing thistype of motion isenoughto create liability:

Attorney who takes action on behdf of client tha attorney knows or reasonably should know will
violate clearly established congitutiond or statutory rights of anothe may be hdd liable for
damages. Stevensv Rifkin (1984,ND Cal) 608F Supp 710

181. Itisbelieved tha LorettaVardy and Ronald Fahy had repested meetingswhere they discussed
depriving Mr. Smith of hisrights. In fact at onehearing that L oretta Vardy did not attend Rondd
Fahy made a statement about Loretta Vardy supposedly nat receiving the motion onacertain date,

indicating tha hekept in close contact with her.

ACTION AGAINST PRIVATE CITIZENS

182. The Defendant@ have argued that 1983 doesn® apply to private citizens Thisview ignores case

law and dso ignaresthefact tha 1983 isnat the only claim beng made 1985 and 1986 doe not
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require Golor of state lawObut even under 1983 the fact that the private citizensacted in concert with
gate officiasissufficient to apply 1983

Thedueprocess clause of the Fourteenth Amendment to the United States Congitution protects a
property interest only from deprivation by state action; private use of state-sanctioned private
remedies or procedures does notrise to thelevel of state action, but when private parties make
use of state procedures with the overt, significant assistance of state officials, state action
may be found. Fulsa Professiond Collection Servides, Inc. v Pope(1988,US) 99 L Ed 2d 565,
108S Ct 134Q

No "state action" involvement need bealleged or proven for recovery unde clause (3) of $1985Q)
whethe there exists a conditutiond source of congressiond power to reach the private coniracy
alleged in the complaint. McNally v Pulitzer Pub. Co. (1976 CA8 Mo) 532F2d 69, cert den 429
US855,50L Ed2d 131,97 SCt

Claim agang private personscongiring to deprive person of Fourteenth Amendment rightto be
free from gende discriminaion states cause of action unde $198%3). Stathosv Bowden (1981,
DC Mass) 514F Supp 1288 30BNA FEP Cas 1852,26 CCH EPD pa 31957 affd

42 USCS 1985() creates cause of action whenever individud has been injured dueto congiracy
motivated by invidiousdiscrimination which as resulted in deprivation of rights secured by
conditution or federal statutes. Santiago v Philaddphia ( 1977 Ed Pa) 435F Supp 136

JUDICAL IMMUNITY

Power isthegreat evil with which we are contending. We have divided power between three
branches of govenment and erected checks and bdances to prevent abuse of power. However,
where isthe check onthe power of thejudiciary? If we fail to check the power of thejudiciary, |
predict that we will eventudly live unde judicia tyranny.

- Patrick Henry
183. Patrick Henry, a Virginiaattorney, was abolutely correct about the problems of nat putting a
check on thejudiciary. He accurately predicted the situation that exists now where Virginia@ citizens
arenow subject to judicia tyranny, without any realistic remedy in Sate or federa courts. The cause
of thisproblem isjudicia immunity applied too broadly. The correction isto narrow it. Thequestion

isarethefedeaa courts going to narrow it alittle, or leaveit to the generad public to narrow it alot or

just abolish it altogether.
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184. Theway many Virginiajudges conduct thar duties makes onelong for the good old days of
tria by fire or by durking. Jug like a stopped clodk isright twice a day, a procedure for deciding
cases without consdering the meritsis more likely to result in the correct result than the system we
have today where judges can with impunity thwart justice and deny congitutiond rights.

185. Jud asthe Salem Witch Hunt trials continued right up until thetime someoneimportant was
accused (thegovernorswife) the fastest way to solve Virginia@ crisisisto allow meto take these
judgesto trial. Defendant Judge Millette is on the state Judicial Review Inquiry Committee. |®n sure
that if he gets sued and hasto pay damages he will seethelightin ugng hispodtionto correct
judicia miscondud rathe than cover it up, asisthe present practice.

186. The Defendant@ claim thejudges have Gibsolute judicial immunityO Thereisin fact no such
thing as Glbsolute judicia immunityO Judges do not have immunity for non-judicia acts, nor can the
gate grant them immunity for uncongitutiond acts. Also interestingly even ajudgetha had judicia
immunity can beheld liable for damages dueto beingliable as pat of the conspiracy, where all
participants are equally liable for theacts of the others -- tha is even if hehasimmunity for his
judicia acts hedoes not have immunity from the acts of othersif he participaesin theconspiracy -
which can be doneby simply failingto prevent or rectify thedeprivation of rights.

187. Thisisoneareathat anew precedent needsto be set. The practice of givingjudgestoo broad
immunity effectively nulifiesthe supremacy clause, which no court hastheauthority to do, not even
the U.S. Supreme Court hastha authority. Y es protecting judges fromfrivolous lawsuits does have a
bendficia effect on the judicia system. However to sop there misses the corresponding fact that
granting too broad immunity causes significantly more ham to thejudcid system asit encourages
judgesto violate the conditution, thusdestroying public confidence in thejustice sysem. Giventhe
present gtate of corruptionin the Virginia QudiceOsystem, the current implementation istilted way to

heavily towardsimmunity.
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188. Having an Ondependent judiciaryOisagood god in moderation, having ajudciary the is
independent from the conditutionis not the god but at themoment tha iswhat isachieved in
Virginia.

189. With no redlistic check on judges who willfully or ignorantly violate the congitutionthe
Virginia courts make amodkery of judice, and arereally only one step removed from anarchy. Any
juror aware of how judgestypically behavein Virginiamusg return a @ot guiltyOverdict no matter
what evidenceis presented, because judge have atrack record of denying rightsand violating
procedurein order to get theruling they desire. Corrupt judges such asthese destroy any public
confidencein thejugice system.

190. Thered question isnot if judgesin Virginiaare going to continue to enjoy ther
unconditutiond immunity but rather if it isgoing to be judgestha craft reasonable restrictionsto that
immunity or if it isgoing to be up to the general public to craft whatever restrictionsto immunity it
seesfit. Trug me, if the genera public hasto doit theresult is going to be MUCH closer to NO
judicia immunity than it would beif the Federa courtsreigntheam in abit themselves.

191. Jail For Judgesisoneattempt by thepublic to reinin thisuncongitutiond class of nobility tha
rules over us without following the constitution. They have aready got a conditutionad amendment
on onesate ballet and unless judges take corrective action on their own, it is pretty much inevitable at
some paint conditutiond amendmentswill be passed and judges will be hdd accountable to a grand
jury of the genera public with no immunity and precious few defenses to excuse their behavior.
192. The Judiciary in Virginiaisout of cortrol jud as it was before the American Revolution, the
question is are the Federal Courts going to help correct the problem in an orderly manner or leave it
up to people like meto pass conditutiond amendments to punish judges as we seefit. | think an
orderly approach is beter but theidea of being able to give judges ataste of thar own medicine

soundsgood too.
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193. Jail For Judges, or reasonable restrictionson judicia immunity that istherea question.
194. Inthiscasethe judgesdid nat have subject matter jurisdictionthusthey were not actingin a
judicid capecity. Sincethey weren@acting in ajudcial capacity they have noclaim on judicia
immunity.

Judges private, prior agreement to decidein favor of oneparty is notjudicial act, and proof of
agreement may form basis of liability in action under 42 USCS 1985whether or not judgeis
immunefrom liability for subsequent judicial acts. Rankin v Howard (1980,CA9 Ariz) 633F2d
844,cert den 451US 939 68 L Ed 2d 326 101S Ct 2020

195. Withoutjurisdictionthere can benojudicia immunity. Hence the Judicial Immunity
argument is no warranted by existing law and isafrivolousargument.

Void judgment. Onewhich has nolegd force or effect, invdidity of which may be asserted
by any person whos rights are affected at any time and at any place directly or
collateraly. Reynoldsv. Volunteer State Life Ins Co., Tex.Civ.App., 80 S\W.2d 1087,
1092.0Onewhich fromitsinceptionis andforever continuesto be absolutely null,
without legal efficacy, ineffectual to bind parties or support aright, of no legal force
and effect whatever, and incapable of confirmation, ratification, or enforcement in
any manner or to any degree. Judgment isa"void judgrent” if court tha rendeed
judgment lacked jurisdiction of the subject matter, or of the parties, or acted in amanne
incongstent with dueprocess. Klughv. U.S,, D.C.S.C., 610F.Supp 892 901

A void judgnment is onetha has bee procured by extringc or collateral fraud, or entered by
court that did nothave jurisdiction over subject matter or the parties, Rook v. Rook, 353
S.E. 2d 756(Va. 1987).

When a judgeknows that helacks jurisdiction, or acts in theface of clearly valid statutes
expressy depriving him of jurisdiction, judicial immunity islog. Rankn v. Howard,
(1980)633F.2d 844, cert den. Zdler v. Rankin, 101 S.Ct. 2020,451U.S. 939 68L.Ed 2d
326.

If ajudgedoes notfully comply with the Conditution, then hisordersare void, Inre
Sawyer, 124U.S. 200(1888) he'sheiswithout jurisdiction, and he/she hasengagel in
an ac or acts of treason.

"We should, of course, not protect amember of the judiciary "whoisin fact guilty of
using his powersto vent his spleen upon others, or for any other persond motive not
connected with the public good™ at 564". . .thejudgewho knowingly turnsatrial into a
"Kangaoo" court? Or onewho intentiondly flouts the Congitutionin order to obtain
conviction?Congress, | think, concluded that the evils of allowing intentional,
knowing deprivations of civil rightsto gounredressed far out weighed the
speculative inhibiting effects which might attend aninquiry into ajudicial
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deprivation of civil rights." at 567 SANTIAGO V. CITY OF PHILADELPHIA, 435
F.Supp.136

"When ajudgeactsintentiondly and knowingly to deprive a person of his conditutiond
rights, he exercises no discretion or individud judgment; he acts no longe as ajudge but
asa"minister" of his own prgjudice." PIERSON V. RAY, 386U.S. 547at 567 (1967

"There was no judicial immunity to civil actionsfor equitable relief unde Civil Rights Act
of 1871.42 U.S.C.A. 1983Shorev. Howard. 414F.Supp.379

" We should, of course, not protect a member of thejudiciary "whoisin fact guilty of
using his power to vent his spleen upon others, or for any other persond motive not
connected with the public good" GREGOIRE V. BIDDLE, 177F.2d579 581

Immunity is defeated if the official took the complained of actionwith malicious
intention to cause a deprivation of rights, or the official violated clearly established
statutory or congditutiond rights of which a reasonable person would have known. McCord
v. Maggio, (5th Cir. 1991)

When ajudicia officer acts entirely withoutjurisdiction or withoutcompliance with
jurisdictionrequisites he may be held civilly liable for abuse of process even thoughhis
act involved a decision madein goodfaith, tha hehad jurisdiction. State use of Little v.
U.SFiddity & Guaranty Co., 217 Miss. 576,64 So. 2d 697.

"It isnotajudicial fundion for judgeto commit intentiond tort, even thoughtort occursin
courthou®." YATESV. VILLAGE OF HOFFMAN ESTATES, ILLINOIS, 209F.Supp.
757

"Thelanguageand purpo<e of the civil rights acts, areinconsistent with the
application of common law notions of official immunity. . ." JACOBSEN V. HENNE,
335F.2d129,133(U.S. Ct. App. 2ndCirc. - 1966 Also see* ANDERSON V. NOSSER,
428F.2d183(U.S. Ct. App.5th Circ. - 197))

Immunity fogers neglect and breedsirresponsbility, while liability promotes care and
caution, which caution and care is owed by the government to its people.” RABON V.
ROWEN MEMORIAL HOSP., INC, 269NSI. 13, 152S.E.2d 485,493(1967)

But an act donein complete absence of al jurisdiction cannotbeajudicia act. Piper v.
Pearson, id., 2 Gray 12Q It is no more than the act of a private citizen, pretending to have
judicial power which does notexist at al. In such circumstances, to grant absolute
judicial immunity is contrary to the public policy expectation that there shall bea
Rule of Law.

TheU.S. Supreme Coutt, in Scheuer v. Rhodes, 416 U.S. 232 94 S.Ct. 1683 1687(1974)
stated tha "when a state officer acts unde a state law in a manne violative of the Federal
Conditution, he"comesinto conflict with the supeior authority of that Congitution, and
heisin tha case stripped of his official or representative character andis subjected in
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his person to the consequences of hisindividud condud. The State hasno power to
impart to him any immunity from responsbility to the supreme authority of the United
States." [Emphasis supplied in origind].

Qualified |mmunity

196. Qudified Immunity applies only to individud acts donein ther individud capecity. A state
officia isnotallowed to assert Qudified Immunity for intentiond illegd or uncongitutiond acts.
Asthis case revolves aroundtheillegd and unconditutiond actionsof thejudices Qudified
Immunity does notapply.

State law cannot provide immunity from suit for Federal civil rightsviolations. State
law providing immunity from suit for child abuse investigaors has no application to suits
unde = 1983 Wallisv. Spencer, (9th Cir. 1999

TheU.S. Supreme Court, in Sdeuer v. Rhodes, 416 U.S. 232 94 S.Ct. 1683 1687(1974)
stated tha "when a state officer acts unde a state law in a manne violative of the Federal
Conditution, he"comesinto conflict with the supeior authority of that Congitution, and
heisin tha case strippead of his officia or representative character and is subjected in his
person to the consequences of hisindividud condict. The State hasno power to impart
to him any immunity from responsibility to the supreme authority of the United
States."

If thelaw was clearly established at thetime the action occurred, a police officer is not
entitled to assert the defense of qudified immunity base on goodfaith since areasonably
competent public official should knowthelaw gowverning his or her condud. Harlow v.
Fitzgerald, 457U.S. 800, 818(1982

Public officials cannotraise qudified immunity defense to 42 USCS 1985@). Burrell v
Boad of Trugees of Ga. Military College (1992,CA11 Ga) 970F2d 785

11" Amendment |mmunity

197. A state can not authorizeits officers to violate fedeaa law

11th Amendment immunity does not prevent an action in federal court against a state
official for ultra vires actionsbeyondthe scopeof statutory authority, or pursuant to
authority deemed to beunmnditutiond. Pennhust, supra, 465U.S. at 101-102,n. 11;
Scham v. Didtrict Courts, 967 F. Supp230 232233 (S.D.Tex. 1997).

11" Amendment does not bar suit against state officialsin their individual capadities,
even if arising from their official acts, Hafer v. Melo, 502U.S. 21,30-31(1991) unless
theclaim will "runto the state treasury” unde state law. Reyesv. Sazan, 168F.3d 158,
162163
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"Gove nment immunity violates the common law maxim that everyone shall have

remedy for aninjury doneto hisperson or property.” FIREMAN'SINS CO. OF

NEWARK, N.J. V. WASHBURN COUNTY, 2 Wis.2d214,85N.W.2d 840(1957)
198. The Fourteenth Amendment clearly wasintended to force the statesto provide Equd
Protection. Allowing the states to have 11" Amendment immunity in acase of 14™ Amendment
violationspretty much nulifies the Fourteenth Amendment. Thisisincorrect, given tha the Fourteen
Amendment was passed later, under the well-understoodrule that the lag expression of the
will of thelawmaker prevailsover an earlier one, the 14" amendment should prevail over
the 11" amendment. That isto say the 14" Amendment is controlling not the 11™. Thusthe 11"
Amendment should beno bar whasoever to 14" amendment claims.

If thereis any conflict between the provisionsof the Conditution and an amendment, the

amendment mug control, unde thewell-undestoodrule that thelast expression of thewill

of thelawmaker prevails over an earlier one Schick v United States, 195US 65, 49L Ed
99,24SCt 826

199. The Fourteenth Amendment grants congress theauthority to passlawsto enforceit. Sincethe
14" is controlling over the 11" and Civil Rightslegidation was enacted to enforce the 14"
amendment, the Civil Rights Statutes must also take precedence over the 11™ Amendment. Thusthe
11" Amendment shoud have no applicationto a 1983, 1985, 1986 suit againg the sate.

Unde the Fourteenth Amendment, [congress] has the power to counteract and rende nugdory
all state laws and proceedingswhich have the effect of abridging any of theprivileges or
immunities of citizens of the United States, to deprive them of life, liberty, or propeaty without
dueprocess of law, or to deny to any of them theequd protection of thelaws Andesonv St
Paul, 226 Minn 186,32 NW2d538In afairly early case, the Supreme Court stated that the
Thirteenth and Fourteenth Amendmentswer e intended to be what they really are,
limitations of the power of the states and enlargements of the power of Congress. They
are, to some extent, declaratory of rights, and althoughin theform of prohibitions they imply
immunities, such as may be protected by congressiond legidation. Straude v West Virginia,
100US 303 25L Ed 664
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RELIEF REQUESTED

200. The question did come up at the hearing about what relief 1®n requesting. Apparently | wasn®
clear in my complaintE no surprise | don® have agood understanding of the legal terms. 131 try
agan without using legal terms and see if that makes my postion clear and leave it upto the court to
decidewhich termsto useif any relief isgranted.

201. For theCircuit Court 1@ like some statement requiring the court to stop providing gender
biased propagandain the clerks offices, to sop usng gender in computer passwordsand to allow pro
e parties the same access to the building with phones & recording devicesthat they grant attorneys.
202. 1@ likethecourt to order the Judges Alston, Millette, and Potter to issuean apadogy, in person,
to my sonfor the 17 missed monthsof visitation.

203. 1@ likethecourt to declare tha Virginia® cusody laws are uncongitutiond as written, and
unconditutiond as applied. Further 1@ like the court to Sate that parenta rights are protected
conditutiond rightsjud like the U.S. Supreme court stated, and tha the state mug congder that in
enacting new lawstha interfere only to the minimum necessary.

204. For theother paties| think money damages, are appropriate for having deorived me of my civil
rights - including due process rights, parenta rights, equd protection, and especialy for the loss of
visitationfor 17 monthsand for several years of restricting my right to free speech.

205. | think thejudges should have to pay my legal expensesthat | spent on the case that they did not
have juridiction of - | saw anotetha afeded court did rule that it could make sate judges pay
attorney fees.

206. 1@ likethecourt to Sate the ordersin case Chancery 53360were void for lack of jurisdiction.
207. 1@ likethecourt to declare that bath the Federal and Virginialaws for Ghild supportOare
unconditutiond and that the state must not regulate support from divorce parents any differently than

it doesfor married parents.
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208. 1@ likethecourt to order that the Defendant Judges and any others who take ther place, must
followtheU.S. Conditutionin future hearinggcases. That is something they have sworn an oath to
do now but they aren®doing it. Some remedy needsto be put in place so they next time the blatantly
violate the conditution the parent can have them punished in short order.

209. For thecourt to develop anew precedent to ded with judicia immunity and state immunity, to
make theU.S. Conditutiontheactud supreme law of thelandin Virginiaandforce bath thejudges
and state to recognize 14™ amendment rights. The current approach, in practice, nulifiesthe 14"
amendment. The federa courts should craft thisingead of having thegenera public doit via
amendment.

Respectfully Submitted,

Wedey C. Smith
May 25", 2007
Wesley C. Smith, Plaintiff
5347Landrum Rd APT 1
Dublin, VA 240845603
7033487766

liamsdad@liamsdad.org
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CERTIFICATE OF SERVICE

| hereby certify that | have mailed copies of theforegoing to thefollowing parties/counsl on
May 25" 2007
Rondd Fahy, 9236Modby St # A, Manassas VA 20110

Loretta Vardy, 12388Silent Wolf Dr., Manassas VA 20112

Wesdey C. Smith
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