
UNITED STATES DISTRICT COURT

WESTERN DISTRICT OF VIRGINIA

Roanoke Division

WESLEY C. SMITH,

Plaintiff,

)
)
)
)
)
)
)
)
)

Case No. 7:07-CV-00117v.

CHERI SMITH, et. aI.,

Defendants.

SUPPLEMENT AL MEMORANDUM OF DEFENDANT JUDGES LON FARRIS,
LEROY l\tIILLETTE, JR., ROSSIE ALSTON, JR., WILLIAM HAMBLEN,

RICHARD POTTER and H. LEE CffiTWOOD and PRINCE WILLIAM
CIRCUIT COURT IN RESPONSE TO PLAINTIFF'S SUPPLEMENTAL

SUBl\tIISSIONS

Defendant Judges Lon Farris, Leroy Millette, Jr., Rossie Alston, Jr., William

Hamblen, Richard Potter and H. Lee Chitwood ("the Judges") and Prince William Circuit

Court ("the Circuit Court") submit this Supplemental Memorandum in Response to

plaintiff's supplemental submissions, which defendants understand this Court authorized

so as to permit plaintiff to specify his factual allegations. Plaintiff's submissions in

response to this Court's Order of May 15, 2007, while long on additional personal

opinion couched as legal argument, still fails to present adequate factual allegations to

allow this case to go forward. Instead, plaintiff repeatedly asks this Court simply to set

new precedent.



Defendants point this Court to the fairly recent case of Bell Atlantic Corp. v.

Twombly (2007 U.S. LEXIS 5901), wherein the United States Supreme Court made

12(b)(6) motions more "user friendly" for defendants. Specifically, the Court rejected the

old standard (that essentially allowed a Motion to Dismiss to be granted only when it

appeared certain that the plaintiff could not prove any set of facts in support of his claim

entitling him to relief) in favor of a "plausibility" standard. In other words, a plaintiff now

must put in the complaint sufficient factual allegations to raise a right to relief above the

speculative level on the assumption that all the allegations in the complaint are tme.

Defendants have moved to dismiss the complaint under Fed. R. Civ. P. 12(b)(1)

and 12(b)(6). A Motion to Dismiss tests the sufficiency of the complaint. Legal

conclusions couched as factual allegations need not be taken as true. Estate Construction

Co. v. Miller & SmithHolding Co., 14 F.3d 213, 217-18 (4th Cir. 1994); Assa' Ad-Faltas

v. Commonwealth,738 F. Supp. 982,985 (E.D. Va. 1989) (citing Papasanv. Allain, 478

U.S. 265, 286 (1986»; see also District 28, United Mine Workers of Am., IllC. v.

Wellmore Coal Corp., 609 F.2d 1083, 1085 (4th Cir. 1979). Neither must the Court

accept as true allegations that are merely conc1usory, unwarranted deductions of fact or

unreasonable inferences. Veney v. Wyche, 293 F.3d 726, 730 (4th Cir. 2002). The

presence of a few conclusory legal terms does not insulate a complaint from dismissal

where the facts alleged cannot support the claim. See Youngv. City of Mount Ranier, 238

F.3d 567, 577 (4th Cir. 2001). Dismissal is appropriate when the face of the complaint

clearly reveals the existence of a meritorious affirmative defense. See Brooks v. City of

Winston-Salem, 85 F.3d 178, 181 (4th Cir. 1996). Plaintiff believes defendants

demonstrated a particular bias when it came to his cases.


