
UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF VIRGINIA

Alexandria Division

WESLEY C. SMITH,

Defendants.

)
)
)
)
)
)
)
)
)

Case No. I :07-CV-I002

Plaintitt:

v.

GA YLORD L. FINCH, JR., ct. aI.,

MEMORANDUM OF LAW IN SUPPORT OF MOTION TO DISMISS OF
DEFENDANTS, JUDGE GAYLORD L. FINCH, JR., OFFICE OF PUBLIC

DEFENDER and DAWN BUTORAC

Defendants, Gaylord L. Finch, Jr. ("Judge Finch"), Office of Public Defender

("OPD") and Dawn Butorac ("Butorac"), submit this Memorandum in Support of their

Motion to Dismiss.

The nature of his action is difficult to discern. Construing the complaint liberally,

see, e.g., Ransom v. Danzig, 69 F. Supp. 2d 779, 787 (E.D. Va. 1999), plaintiff is

attempting to state a claim for violation of protected rights. Assuming this to be the case,

defendants move to dismiss the complaint under Fed. R. Civ. P. 12(b)(I) and 11(b)(6).

Defendants point this Court to the tairly recent case of Bell :It/antic Corp. v.

f\\'OlIIb~v 117 S.Ct. 1955, 1964-1965 (2007), wherein the United States Supreme Court

made 12(b)( 6) motions more "user trkndl y" t<J[ defendants. Speci tically. the Court

rejected the old standard (that essentially allowed a ~Iotion to Dismiss to be granted only

when it appeared cC11ainthat the plaintiff could not prove any set of tacts in support of



his claim entitling him to relief) in favor of a "plausibility" standard. Plaintiff is required

to provide more than labels and conclusions, and formulaic recitation of elements of a

cause of action will not do. [d. A plaintiff now must present sufficient facts to raise a

right to relief above the speculative level on the assumption that all the allegations in the

complaint are true. A constitutional tort is not described by plaintiff's bald allegations.

When a detendant moves to dismiss for lack of jurisdiction pursuant to Rule

12(b)(I), the burden is on plaintiff: as the party asserting jurisdiction, to prove that

federal jurisdiction is proper. White v. CMA Const. Co.. Inc., 947 F. Supp. 231, 233 (E.D.

Va. 1996). Defendants may assert affirmative defenses to be resolved on the merits under

Fed. R. Civ. P. 12(b)(6) where the affirmative defenses are apparent from a fair reading

of the complaint. A Motion to Dismiss tests the sufficiency of the complaint. Legal

conclusions couched as factual allegations need not be taken as true. Estate Construction

Co. v. Miller & Smith Holding Co., 14 F.3d 213, 217-18 (4th Cir. (994); Assa' Ad-Faltas

v. Commonwealth, 738 F. Supp. 982,985 (E.D. Va. 1989) (citing Papasan v. Allain, 478

U.S. 265, 286 (L986»; see also District 28, United Mine Workers of Am., Inc. v.

Wellmore Coal CO/p., 609 F.2d 1083, 1085 (4th Cir. 1979). Neither must the Court

accept as true allegations that are merely conclusory, unwarranted deductions of fact or

unreasonable inferences. Vcncy v. Wyche, 293 F.3d 716, 730 (4th Cir. 2002). The

presence of a few conclusory legal terms does not insulate a complaint from dismissal

where the tads alleged cannot supP011 the claim. See Young v. Cizv Ofi\;/Olllit Ranier, 238

F.3d 567. 577 (41hCir. 20(1). Dismissal is appropriate when the t~lce of the wmplaint

clearly reveals thc existence of a meritorious aftimlativc defense. See Hrooks \'. ('i/I.' oj'

Winston-Sulc/ll, 85 F.Jd 178, 181 (41h Cir. 1996).
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