
V I R GIN I A:

IN THE CIRCUIT COURT OF PRINCE WILLIAM COUNTY

CHERI SMITH,

Respondent.

)
)
)
)
)
)
)
)
)

IN CHANCERY NO. 53360

Complainant,

v.

WESLEY SMITH,

FAIRFAX COUNTY SCHOOL BOARD'S MOTION TO QUASHt
SUBPOENA DUCES TECUl~l

The Fairfax County School Board ("School Board"), by counsel and pursuant to Rule

4:9(c) of the Supreme Court of Virginia, moves this Court to quash the subpoena duces tecum

served upon the Fairfax County Public Schools I by Respondent Wesley Smith ("Mr. Smith").

INTRODUCTION AND STATEMENT OF PERTINENT FACTS

1. This is a divorce case involving Mr. Smith and Complainant Cheri Smith ("Mrs.

Smith"). The School Board is not a party.

2. On September 26, 2005, Mr. Smith caused the School Board to be served with a

subpoena duces tecum directed to the "Custodian of Records - Fairfax County Public Schools."

A copy of the Subpoena Duces Tecum is attached as Exhibit "A." The subpoena directed the

documents to be served upon Mr. Smith on Saturday, October 1,2005.

3. Exhibit 1 to Mr. Smith's Subpoena Duces Tecum states that Mr. Smith seeks

documents in 12 separately described categories. With rare exception, the documents sought by

Mr. Smith appear to relate not to this case, but rather, to Mr. Smith's pending criminal case in the

1The Fairfax County Public Schools are operated by the School Board and are not an
entity separate from the School Board itself.



Circuit Court of Fairfax County. On June 17, 2005, Mr. Smith was arrested on a charge of

criminal trespass on the premises of Spring Hill Elementary School, where his son is a student.

He was subsequently convicted on the charge in the General District Court of Fairfax County.

4. Mr. Smith has appealed his conviction to the Circuit Court of Fairfax County,

Virginia. His case is set for trial on October 5, 2005. A copy of the docket sheet from the

Circuit Court of Fairfax County's electronic CP AN system is attached as Exhibit "B." Mr.

Smith already has summoned six School Board administrators and staff, including the Division

Superintendent of the Fairfax County Public Schools to testify at his criminal trial.

ARGUMENT

5. Under Rule 4: l(b)(1) of the Supreme Court of Virginia, parties may seek

discovery only regarding matters that are "relevant to the subject matter of the pending action."

Rule 4: 1(b)(5)( 1) further limits discovery in any proceeding for separate maintenance, divorce,

or annulment of marriage "only to matters which are relevant to the issues in the proceeding."

6. In addition, regardless of the relevance of the material requested, Rule 4:9(c)

permits a Court to quash or modify any subpoena that is "an unreasonable request in light of all

the circumstances surrounding the subpoena" or "that produces an oppressive effect on the entity

challenging the subpoena." In re Subpoena Duces Tecum to America Online, Inc., 52 Va. Cir.

26, 29 (Fairfax Co. 2000).

7. Mr. Smith's subpoena duces tecum to the School Board largely seeks documents

that bear no conceivable relevance to any divorce dispute. Indeed, they appear to relate only to

the circumstances leading to Mr. Smith's trespassing arrest on school premises on June 17, 2005.

8. For example, Mr. Smith requests "all documents" regarding:

. "school policy and/or procedure concerning non-custodial parents, access
to school events and/or trespassing;"
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. "the 'Red Flag' policy/procedure referred to by Roger Vanderhye
[principal of Spring Hill Elementary School], in his court testimony on
August 8, 2005 including both school district wide policies as well as local
cluster/school policy that apply to Spring Hill Elementary that were in
place June 17,2005;"

. "any school policy/procedure that indicates that a principal does not need
to comply with school regulation 2240.3 and/or state law 22.1-4.3;"

. "any signs, fencing, or other steps taken to prevent the general public from
using the field next to the school, or to make the public aware it is school
property;" and

. "all training materials, electronic or otherwise, relating to school
regulation 2240.1 and/or state law 22.1-4.3."

(Exhibit A, Request Nos. I, 2, 3, 11, and 12.) The subpoena duces tecum also seeks documents

pertaining to an individual who is not a party to this case, Igor Bakhir.

9. These documents have no imaginable relevance to this divorce case. Rather, it

appears that Mr. Smith is using this civil case to obtain discovery relevant to his criminal case, in

which he intends to mount a challenge to the validity of his arrest on school grounds on June 17,

2005. That is inappropriate under both Rules 4: l(b)(1) and 4: l(b)(5)(l).

10. To be clear, the School Board agrees that Mr. Smith is entitled to request from

the School Board copies of his son's educational records. The subpoena duces tecum does

request copies of the notifications of IEP meetings for Liam Smith (Exhibit A, Request No.7),

and the School Board is providing him copies of those records in tandem with this motion,

without waiving the objections stated herein.

11. In addition to seeking documents not relevant to this divorce case, the subpoena

duces tecum also is sufficiently broad as to seek documents protected by the attorney-client

privilege and the attorney work-product doctrine. For example, the subpoena duces tecum seeks

"all correspondence" that references Mr. Smith, Mrs. Smith, Liam Smith, or Igor Bakhir and

"notes of any conversations, with any person, related to Cheri Smith, Liam Smith, or Wesley
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Smith." The subpoena provides no limitation or exclusion for documents protected by the

attorney-client privilege or the attorney work-product doctrine.

12. Moreover, the subpoena provides the School Board only five business days to

respond to the request for documents.

13. As such, the subpoena duces tecum is an "unreasonable request" in light of all the

circumstances of this case, and should be quashed. The School Board, therefore, requests the

Court to quash the subpoena duces tecum to the extent that it seeks any documents other than the

IEP meeting notices regarding Liam Smith that are sought in Request No.7.

WHEREFORE, the Fairfax County School Board respectfully requests the Court to quash

the subpoena duces tecum directed to it by Wesley Smith, and to award such other relief as this

Court deems proper.

Respectfully submitted,

FAIRFAX COUNTY SCHOOL BOARD

By:
Counsel

Thomas J. Cawley (VSB No. 04612)
Sona Rewari (VSB No. 47327)
HUNTON & WILLIAMS LLP
1751 Pinnacle Drive, Suite 1700
McLean, Virginia 22102
Telephone: (703) 714-7400
Facsimile: (703) 714-7410

Counsellor the Faiifax County School Board
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CERTIFICATE OF SERVICE

I hereby certify that, on October 3, 2005, a true and exact copy of the foregoing Fairfax

County School Board's Motion to Quash Subpoena Duces Tecum was sent by first-class U.S.

mail to:

Wesley Clay Smith
5347 Landrum Road, Apartment 1
Dublin, Virginia 24084-5603 .

Respondent, pro se

Loretta Vardy, Esq.
12388 Silent Wolf Drive
Manassas, Virginia 22112

Counsellor Complainant Cheri Smith
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EXHIBIT A



SUBPOENA DUCES TECUM! (CIVIL~~M} Rotej4:9(C) Case No.ChlU1Ccry 53360.................

Prine0 WitHam County Circu it Court

9311 Lee Avenue, Manass~ VA 20110-5555 (703) 792-6029 w........
ADDR:ESS TP.LePNONE NUMl\ER

Cheri Smith ... V. Wesley Smith .. ........
CUSTODIAN: REQUESTING PARTY:

CU$tOdian of Rccords - Fairfax County Public Sebools Wesley Smith .........................................................................

10700 Page Avenue .....................

Fairfax. Virginia 22030 ...............

703.246- 3646 .....

TO: Sheriff of Prince William County or Fairfax COlmty, VA or any aufuorize~ officer:
You are commlll1de4 to serve this Subpoena Duces Tecum on the C1Istodian.

TO THE CUSTODIAN: _.
You or someone acting in yourbehaIfare commanded to produce the documents and tangible things d~sig.nan:d and

described 0 in the attacbed request 0 below for issuance of this Subpoena Duces Tec1Im as follows:

ITEMS TO BE PRODUCED:.
.................................................................................................................................................................................................................................

.. -...........-...-...--.
... - n. ...n

"
O..CONl-INUED.ON

'REVERSESir;'i

~ Documoro.tS are to be delivered on:

0, at to this courtat the above address.
~ 5 pm. Oct 1, 2005 or before to:

D. the Clerk's office of this court at the above address.

~ Wesley Smith, 5347 Landrum Rd APT 1, Dublin, VA 24084-5603................................

oTangible things Itt'e to be:

8
made ~iJOJble to the :REQUESTING PARTY &t for

w to petroirsuch party or someoneacting in his b"half 10inspectand

tr:ic~::;ds:~~: ~~~':~~I::;~~:u~::=~:~.:~~.:.~~~.~~ w......_..........................._....

OTHER TERMS: COD18Ctme at liiVDsdod@liamsdnd,ore if you have quesnODs about DXactJywlricb documents are ~ed or
if the number ofdocunumb is large IIDdyou WIlDtto mzmge to provide 8 subsetofthent. ,....._..._...................._......_..........

[ry~~.;;;~.f~;;~;;d~d.;~.;~;;.j~.;~~.brl~~.ilij;.c~~.;~.;h~.~.~d.d;;~..;h~~~.~.~~..;j;;;.d;~.................

documents andJor tangible d1in8s subpoenaed by this Subpoena Duces Tecum and to be ready to testify in response to
questions coDcernina tbese items.

WARNING: Failure to comply with the terms oftbis Subpoena Duces T~curo may result in your being tmed or jailed for
contempt of court.



ITEMS TO BE PRODUCED: -,.,;.

1. All docwnen1B. elec1ronic or othC!IWise.that detai1school policy and/or procedures concorntng con-custOdial paren.t3,

access to school events and/or trespassing. mchufiog both schoo} district wide poUcic3 a8 well 3S local cluster/school policy

that apply tDSpring Hill Elementary that were in place: JWJe 17,2005.

2. All documents, electronic or otherwise, that document the ''Rod F!.aI:" policyJproccdux'e ref~ed to by Roge&'Vandetbye. in

his court testimony on Aug 8,2005 including both school district wide policies as well as local c1ustcr/~chool po Hey that

apply to Spring Hill Elemental}' that Wl:'re in place Iune 17, 200S.

j. All documents, eJectronic or otherwise, of zmy school policylprocedure that indicates a principal dol!!5Dot need to comply

wit:b school regulation 2240.3 and/or stm.c law 22.1-4..3.

4. All documents, electronic: o~ OthC!IWUIesent to Wesley Smttb :sdvising him he would be charged with ~spD.8sing ifhe

IJ11m1.dedany events at school.

J --
S.All court orden. electronlc 01'otherwise, the school believes prevcnt WosIey Smith iTom bsving contBct with his son Liam

or PrBVUlting h.im &om attcndiug school Bdivitics.

6. All cOITespondence. electronic or otherwiso where any school employee aT board member claimed thAt orders in imm 5

above exist.

7. All documents, electronic or otherwise concemmg schcdulini of IEP and/or pza-entltcacher meetings mnd natificatio!l8 of

such m.~ for Limn Smith,

S. AU correspondence, clcctronjc or othcrwiie. that rtd'fRttCCS aay of the following:

Cheri Smith,. Limn Smith, WeaJey Smdb, or Igor BZIkhir

9. Notes of any inddcmts or obsemrtians related to Cheri Smith. Liam Smith. or Wcsley Smith.

10. Note& of my conversations. with any penon. relattxl 10 Cbcri SDJith. [Jam Smith, Wesley Smdb, or Igor &khir.

11. All d0curnent4, electronic or o1herwi8c that descn"be any siiDS, fencing or other stcpl131:ea to prevent the general pubUc

fi'om willa the field next to che school. DC10make the-public aware it is school pmp«ty.

12. All tniming materiala, electronic or otherwise, rcblting to school regulation 2240.3 and/or state law 22.1-4.3.



EXHIBIT B






